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SAB-20 Notice of Publication of Staff Account- 
ing Bulletin No. 20 


The following rules relate to self-regulatory 
organization rule proposals and/or adoptions 








OPINION 





34-14432 FIRST PHILADELPHIA CORPORA- 
TION AND ALVIN ABRAMS 


Where member of registered securities 
association and its president failed to 
to comply with customer protection, 
reporting and recordkeeping pro- 
visions, sanctions imposed by associa- 
tion sustained in light of applicants’ 
prior history of violations 
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SECURITIES ACT OF 1933 
Release No. 5902/ January 31, 1978 


In the Matter of 
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THE COVINGTON AND BURLING RETIREMENT | 


PLAN 
888 Sixteenth Street, N.W. 
Washington, D.C. 20006 


(18-5) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE COVING- 
TON AND BURLING RETIREMENT PLAN. 


Covington and Burling (‘‘Applicant’’), a law firm 
organized as a partnership under the laws of the 
District of Columbia, by letter dated July 29, 1977, filed 
for an exemption from the registration requirements of 
the Securities Act of 1933 (the ‘‘Act’’) for participations 
or interests issued in connection with The Covington 
and Burling Retirement Plan (the ‘‘Plan’’). 


On January 12, 1978, a notice was issued (Release No. 
33-5897) of the filing of the application. The notice gave 
interested persons an opportunity to request a hearing 
and stated that an order disposing of the application 
would be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, and 
the Commission has not ordered a hearing. 


The matter has been considered, and it is found that the 
granting of the application is appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. Accordingly, 


iT 1S ORDERED, pursuant to Section 3(a)(2) of the Act, 
that interests or participations issued in connection 
with the Plan shall not be subject to the requirements of 
Section 5 of the Act effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5903/February 2, 1978 


Administrative Proceeding File No. 3-5183 


In the Matter of 
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ROBERT W. McDOWELL, JR. 


Rule 2(e) of the Rules of Practice 


ORDER ACCEPTING RESIGNATION FROM PRAC- 
TICE 


In this proceeding, instituted pursuant to Rule 2(e) of 
this Commission’s Rules of Practice, Robert W. 
McDowell, Jr. (‘‘McDowell’’) a geologist and engineer, 
without admitting or denying any of the allegations 
contained in the Order of Temporary Suspension, dated 
June 2, 1977, has submitted an offer of settlement 
solely for the purposes of this proceeding. These 
proceedings were based upon an injunction obtained by 
consent against Mr. McDowell in Securities and 
Exchange Commission v. Panhandle Production 
Company et al., No. 76-M-1227 (D. Colo.). In 
Settlement of this matter McDowell has resigned from 
appearing and practicing before this Commission for 
five (5) years with the right to reapply for admission to 
practice after three (3) years if he satisfies certain 
conditions. The Commission has determined to accept 
McDowell’s resignation and offer of settlement. 


In determining to accept the offer of settlement, the 
Commission has considered various mitigative factors, 
including the voluntary assistance and cooperation of 
McDowell in connection with the Commission’s 
investigation and prosecution of matters related to the 
Panhandle Production Company, the civil injunctive 
action which led to the institution of these proceedings; 
that McDowell has not, until now, been a respondent in 
any prior proceeding under Rule 2(e), or any other 
administrative proceeding brought by the Commission; 
and that, other than Securities and Exchange 
Commission v. Panhandle Production Company, et al., 
No. 76-M-1227 (D. Colo.) McDowell has never been a 
defendant in any judicial proceeding brought by the 
Commission. After due consideration of all the 
circumstances, and upon recommendation of the staff, 
the Commission finds it is in the public interest to 
accept the offer of settlement of McDowell. 


Accordingly, IT 1S ORDERED THAT: 

The RESIGNATION of Robert W. McDowell, Jr. from 
appearing or practicing before the Commission for five 
(5) years is hereby ACCEPTED, and during such 5 year 
period he shall not have the privilege of so appearing or 
practicing, such resignation to be effective at the 
opening of business on the second Monday after the 
date of the Commission’s Order Accepting Resignation, 
Provided However, that after the expiration of three (3) 
years from the date of the Commission’s Order 
Accepting Resignation, said Robert W. McDowell, Jr. 
may apply to the Commission for reinstatement of his 
privilege to appear and practice before the 





~ 


. Commission, upon a showing that he has not engaged 


in any activity, transaction, practice, act or course of 
conduct which would be a basis for adverse action 
against him pursuant to Rule 2(e) of the Commissicn’s 
Rules of Practice. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14420/ January 27, 1978 


In the matter of 


NEW YORK STOCK EXCHANGE, INC. 
55 Water Street 
New York, New York 10041 


(File No. SR-NYSE-76-34) 


ORDER EXTENDING TIME FOR CONCLUSION OF 
PROCEEDINGS ON PROPOSED CHANGES TO NEW 
YORK STOCK EXCHANGE RULE 405 


The New York Stock Exchange, Inc. (the ‘‘NYSE’’) has 
filed pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934 (the ‘‘Act’’), 15 U.S.C. 78s(b)(1) 
and Rule 19b-4 thereunder, 17 CFR 240.19b-4, 
proposed changes to NYSE Rule 405, the ‘‘Know Your 
Customer’”’ rule.' 


On November 7, 1977 in Securities Exchange Act Re- 
lease No. 14143,? the Commission instituted 
proceedings to determine whether the proposed rule 
changes should be disapproved, gave notice of the 
proposed grounds for disapproval, and established a 
30-day period for submission of written comments and 





"Notice of the amended proposal was given by 
publication of Securities Exchange Act Release No. 


13821 (August 2, 1977) and 42 FR 40290 (August 9, 
1977). 


2 
42 FR 59148 (November 15, 1977). 


of requests for oral presentations of views. In response 
to anumber of requests, this period was extended until 
January 1, 1978.° 


Extension of Time For Commission Action 


Pursuant to Section 19(b)(2) of the Act, proceedings 
instituted to determine whether proposed rule changes 
should be disapproved must be concluded within one 
hundred eighty days of the date of publication of notice 
of the filing. The Commission published notice of the 
amended filing of the proposed changes to Rule 405 on 
August 9, 1977. Absent an extension of time, 
Commission proceedings must be concluded on or 
before February 5, 1978. 


Section 19(b)(2) of the Act provides that the 
Commission may extend the time for conclusion of 
proceedings to determine whether to disapprove a 
proposed rule change for up to sixty days if it finds good 
cause for such extension and publishes its reasons for 
so finding. For the reasons summarized below, the 
Commission finds that there is good cause for an 
extension of the time for conclusion of the proceedings 
for sixty days, i.e., until April 6, 1978. 


Subsequent to the close of the comment period, the 
Commission received a number of comments on the 
proposed rule changes from industry representatives. 
In order that the Commission may evaluate carefully 
these comments as well as others submitted, consider 
the requests for oral presentations of views in light of 
the additional submissions, and allow sufficient time 
for Commission discussion of the issues presented, the 
Commission, pursuant to Section 19(b) (2) of the Act, 
for good cause, hereby extends until April 6, 1978, the 
time for conclusion of the proceedings instituted to 
determine whether to disapprove the proposed changes 
to NYSE Rule 405. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








* Securities Exchange Act Release No. 14285 (December 
16, 1977). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14421/ January 27, 1978 


NOTICE OF WITHDRAWAL OF PROPOSED RULE 
CHANGE BY THE AMERICAN STOCK EXCHANGE, 
INC. 


(FILE NO. SR-Amex-77-20) 


On October 28, 1977, the Commission’s Division of 
Market Regulation approved, pursuant to delegated 
authority, a proposed rule change submitted by the 
American Stock Exchange, Inc. (‘‘Amex’’), concerning 
fidelity bonding requirements applicable to Amex 
members and member organizations as set forth in 
Amex Rule 330.' Before issuing that approval order, 
however, the Commission’s staff requested, and the 
Amex granted, an extension of the time periods for 
Commission action specified in Section 19(b)(2) of the 
Securities Exchange Act of 1934 as to the proposed 
extension of the provisions of Amex Rule 330 to 
‘*persons in a securities or kindred business in which 
the member or member organization has a controlling 
interest,’’ as set forth in File No. SR-Amex-77-20. 


On January 13, 1978, the Amex amended File No. 
SR-Amex-77-20 to delete the phrase ‘‘persons in a 
securities or kindred business in which the member or 
member organization has a controlling interest’’ from 
the proposed rule change described above. Accord- 
ingly, no further Commission action is necessary with 
respect to File No. SR-Amex-77-20.” 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








"See Securities Exchange Act Release No. 14116 
(October 28, 1977). 


Another proposed rule change submitted by the Amex 
(SR-Amex-77-5), in which the term ‘‘persons in a 
securities or kindred business’’ is proposed to be 
defined, was published for comment on May 18, 1977 
(42 F.R. 2550) and certain portions of the proposal, 
including the proposed definition of this term, are now 
pending before the Commission. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14422/ January 27, 1978 


In the Matter of 


AMERICAN STOCK EXCHANGE 
86 Trinity Place 
New York, New York 10006 


(SR-AMEX-77-25) 
ORDER APPROVING PROPOSED RULE CHANGE 


On October 3, 1977, the American Stock Exchange, 
Inc. (“‘AMEX’’) filed with the Commission, pursuant to 
Section 19(b) of the Securities Exchange Act of 1934 
(the ‘‘Act’’), as amended by the Securities Acts 
Amendments of 1975, and Rule 19b-4 thereunder, 
copies of a proposed rule change to amend Rule 421 and 
Rule 924 governing supervisory approval procedures 
pertaining to discretionary power in customer accounts. 
The proposal, among other things, requires a written 
statement of such supervisory procedures and 
eliminates the annual inquiry into the customer’s 
interest in continuing a discretionary account: 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-14178 
(November 16, 1977)) and by publication in the Federal 
Register (42 Fed. Reg. 60821 (November 29, 1977)). 


The Commission finds that the proposed rule change, 
except as to Section (a) of proposed AMEX Rule 421, is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the 
requirements of Section 6, as appropriate, and the rules 
and regulations thereunder. 





‘As initially filed, the AMEX proposed to change 
Section (a) of AMEX Rule 421 to eliminate the initialing 
and approving by supervisory personnel of discretion- 
ary orders on the day of entry. The staff has determined 
that it would require additional time to consider further 
whether proposed Section (a) of AMEX Rule 421 would 
be consistent with the requirements of the Act. 
Accordingly, the AMEX has agreed by letter to a 21 day 
extension of time, beginning after AMEX’s filing of an 
amendment to proposed Rule 421 (a), for Commission 
action as specified in Section 19(b)(2) of the Act. Such 
was transmitted to the Commission by letter from Delia 
M. Emmons, Secretary of the AMEX to Theodore W. 
Urban, Branch Chief, dated January 18, 1978. 





> 


IT IS THEREFORE ORDERED, pursuant to Section 


ep? 19(b)(2) of the Act, that the above-mentioned proposed 


rule change except with respect to Section (a) of 
proposed AMEX Rule 421 be, and it hereby is 
approved. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14423/ January 27, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY PACIFIC STOCK EXCHANGE INCORPORATED 


File No. SR-PSE-78-1 


The Pacific Stock Exchange Incorporated (‘‘PSE’’) 
submitted on January 16, 1978 a proposed rule change 
under Rule 19b-4 to: (1) amend Article !, Section 1 of 
the PSE Constitution to provide that the requirement 
that the PSE operate trading floors in both Los Angeles 
and San Francisco may te satisfied by an options 
trading floor in San Francisco and an equity trading 
floor in Los Angeles; (2) amend Article II, Section 1(a) 
of the PSE Constitution to increase the size of the Board 
of Governors to 15 from 14, and to provide for at least 
three public governers; (3) amend Article III, Section 
2(a) to provide for three classes of governors, each of 
which shall be composed of five governors and to 
provide for the terms of office of each class; (4) amend 
Article Ill, Section 2(b) to provide for inclusion of at 
least one public representative in each class of 
governors and to provide for at least two floor members 
on the Board from the equity trading floor and two floor 
members from the options trading floor; and (5) amend 
Article XVII, Section 1 to provide that any constitutional 
amendment concerning the location of the options and 
equity trading floors of the Exchange must be approved 
in writing by the affirmative vote of at least 
three-fourths of the members of the Exchange voting 
but not less than a majority of the members of the 
exchange. 


Publication of the submission is expected to be made in 
the Federal Register during the week of February 6, 


. 1978. In order to assist the Commission to determine 


whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 


interested persons are invited to submit written data, 
views, and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-PSE-78-1. 


Copies of the submission and all subsequent 
amendments, and copies of all written statements with 
respect to the proposed rule change which are filed with 
the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person other than those which 
may be withheld from the public in accordance with the 
provisions of Section 552 of Title 5, United States Code 
will be available for inspection and copying at the 
Securities Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
and of any subsequent amendments will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14424/ January 30, 1978 


Administrative Proceeding File No. 3-5148 
In the Matter of 


BERNARD G. MOLINARI 
5393 S.W. Dover Court 
Portland, Oregon 


FRED HOGG 
8825 S.W. Gabel Parkway 
Portland, Oregon 


NOTICE THAT INITIAL DECISION HAS BECOME 
FINAL 


The time for filing a petition for review of the initial 
decision in these proceedings has expired. No such 
petition has been filed with respect to Bernard G. 
Molinari and Fred Hogg, and the Commission has not 
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chosen to review the initial decision with respect to 
those respondents on its own initiative. 


Accordingly, notice is hereby given, pursuant to Rule 
17(f) of the Commission’s Rules of Practice, that the 
initial decision of the administrative law judge with 
respect to the above-captioned respondents has become 
the final decision of the Commission. The order 
contained in that decision suspending both Bernard G. 
Molinari and Fred Hogg from association with any 
broker or dealer for a period of five days is hereby 
declared effective. The suspensions shall be effective at 
the opening of business on February 27, 1978. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14425/ January 30, 1978 


ADMINISTRATIVE PROCEEDING FILE NO. 3-5374 
In the Matter of 


ELMER |. PAULL 
ALBERT L. ROSEN 


ORDER INSTITUTING PROCEEDINGS AND FIND- 
INGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


The Commission deems it appropriate that public 
proceedings be instituted with respect to Albert L. 
Rosen (‘‘Rosen’’) and Elmer |. Paull (‘‘Paull’’) 
pursuant to Section 15(b) of the Securities Exchange 
Act of 1934 (‘‘Exchange Act’’) to determine whether 
they have willfully violated Sections 5(a) and 5(c) of the 
Securities Act of 1933 (‘‘Securities Act’’) in connection 
with the offer and sale of investment contracts in the 
form of limited partnership interests in. limited 
partnerships known as H.P. Yankee and Oak Ridge. 
The former involved a combination oil and gas 
exploration venture and an apartment complex to be 
constructed in San Antonio, Texas; the latter consisted 
of an apartment project to be constructed in Austin, 
Texas. 


Limited partnership interests in H.P. Yankee were sold 
exclusively by Paull while he was an employee of a 
registered broker-dealer. Interests in Oak Ridge were 
sold by Paull and Rosen through First Continental 
Investment Corp. (‘‘First Continental’’), a registered 
broker-dealer. 
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Simultaneously with the institution of these 
proceedings, Respondents Rosen and Paull have 
submitted offers of settlement. Under the terms of their 
offers, respondents, solely for the purpose of settling 
and terminating the matter and without admitting or 
denying the allegations and findings contained herein, 
consent to the findings and order of the Commission 
imposing remedial sanctions set forth below. 


After due consideration of the offers of settlement and 
upon the recommendation of its staff, the Commission 
has determined that it is in the public interest to accept 
such offers and, accordingly, IT |S ORDERED that such 
proceedings be, and they hereby are, instituted. 


FINDINGS 


On the basis of the order for proceedings as to Rosen 
and Paull and their offers of settlement, the 
Commission makes the following findings: 


(1) Registration Violations 


In April of 1973, timited partnership interests in H.P. 
Yankee were sold exclusively by Paull. Limited 
partnership interests in Oak Ridge were sold by Paull 
and Rosen in October of 1973, and early 1974, through 
First Continental. These offerings were purportedly 
exempt from registration requirements as private 
placements. However, these offerings were not entitled 
to such an exemption. Although respondents claim that 
they relied upon the advice of their attorney, they were, 
or should have been, aware that the offerings raised 
funds from investors without providing them with 
information necessary for them to make informed 
investment decisions or without providing access to 
such information. Accordingly, the Commission finds 
that the respondents willfully violated Sections 5(a) and 
5(c) of the Securities Act and that on the 23rd day of 
January, 1978, the USDC for the Northern District of 
Ohio, Eastern Division, entered an order permanently 
enjoining respondents from further violations of 
Sections 5(a) and 5(c) of the Securities Act.' 





‘The Commission filed an injunctive action against 
Edward Ginsberg, Robert J. Lax, Tom Hill, Ronald M. 
Gottfield, Ronald M. Gottfield, Inc., First Continental 
and the respondents herein, Rosen and Paull on the 
19th day of October, 1976, in the USDC, Northern 
District of Ohio, Eastern Division, and alleges 
violations of the registration provisions of the Federal 
securities laws by the respondents herein. (Litigation 
Release No. 7629) 





REMEDIAL SANCTIONS 


Respondents each have submitted an offer of 
settlement whereby they consent to the entry of an 
order imposing certain sanctions on them. Accordingly, 
IT IS ORDERED that 


(1) Respondent Rosen be, and hereby is, suspended for 
a period of 15 business days from being associated with 
any broker-dealer, such suspension to commence on 
the opening of business on the second Monday after the 
entry of the Commission’s order accepting this offer. 


(2) Respondent Paull be,.and hereby is, suspended for 
a period of 15 business days from being associated with 
any broker-dealer, such suspension to commence on 
the opening of business on the second Monday after the 
entry of the Commission’s order accepting this offer; 
and while associated with a broker-dealer, Respondent 
Paull is prohibited from any supervisory activities and 
responsibilities in connection with any underwriting of 
securities; however, he may supervise the sales 
activities of registered representatives who are 
engaged in the sale of securities which are the subject 
of an underwriting. 


(3) Respondents will file affidavits with the 
Commission at the end of the 15 business day periods 
described in paragraphs one and two attesting that 
each has abided by the applicable terms of this order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14426/ January 30, 1978 


ADMINISTRATIVE PROCEEDING FILE NO. 3-5375 
In the Matter of 


RONALD M. GOTTFRIED 
RONALD M. GOTTFRIED, INC. 


ORDER INSTITUTING PROCEEDINGS AND FIND- 
INGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


The Commission deems it appropriate that public 
proceedings be instituted with respect to Ronald M. 


Gottfried (‘‘Gottfried’’) and Ronald M. Gottfried. Inc. 
(‘‘Gottfried, Inc.’’) pursuant to Section 15(b) of the 
Securities Exchange Act of 1934 (‘‘Exchange Act’’) te 
determine whether they have willfully violated Sections 
5(a) and 5(c) of the Securities Act of 1933 (‘‘Securities 
Act’’) in connection with the offer and sale of 
investment contracts in the form of limited partnership 
interests in limited partnerships known as Las Casitas 
11, Del Lago, Las Colinas, River Del Rey ||, Las Colinas 
Il, Phoenix Phase |, River Del Rey III, and Las Colinas 
ll. These limited partnerships involved apartment 
complexes to be constructed in Texas, Arizona and 
Florida. 


The limited partnership interests in the above- 
described limited partnerships were first sold by 
Gottfried individually and later were sold by Gottfried 
through Gottfried, Inc., a registered broker-deater. 


Simultaneously with the institution of these 
proceedings, Respondents Gottfried and Gottfried, Inc. 
have submitted unsolicited offers of settlement. Under 
the terms of their offers, respondents, solely for the 
purpose of settling and terminating the matter and 
without admitting or denying the allegations and 
findings contained herein, consent to the findings and 
order of the Commission imposing remedial sanctions 
set forth below. 


After due consideration of the offers of settlement and 
upon the recommendation of its staff, the Commission 
has determined that it is in the public interest to accept 
such offers and, accordingly, IT |S ORDERED that such 
proceedings be, and they hereby are, instituted. 


FINDINGS 


On the basis of the order for proceedings as to Gottfried 
and Gottfried, Inc. and their offers of settlement, the 
Commission makes the following findings: 


(1) Registration Violations 


From April, 1971, through August, 1973, limited 
partnership interests in Las Casitas Il, Del Lago, Las 
Colinas, River Del Rey I!, Las Colinas II, Phoenix Phase 
1, River Del Rey II! and Las Colinas IIl were sold by 
Gottfried as an individual and through Gottfried, Inc. 
These offerings were purportedly exempt from 
registration requirements as private placements. 
However, these offerings were not entitled to such an 
exemption. Although respondents claim that they 
relied upon the advice of their attorney, they were, or 
should have been, aware that the offerings raised funds 
from investors without providing them with information 
necessary for them to make informed investment 
decisions or without providing access to such 
information. Accordingly, the Commission finds that 
the respondents willfully violated Sections 5(a) and 5(c) 
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of the Securities Act and that on the 23rd day of 
January 1978, the USDC for the Northern District of 
Ohio, Eastern Division, entered an order permanently 
enjoining respondents from further violations of 
Sections 5(a) and 5(c) of the Securities Act." 


REMEDIAL SANCTIONS 


Respondents each have submitted an offer of 
settlement whereby they consent to the entry of an order 
imposing certain sanctions on them. Accordingly, IT IS 
ORDERED that 


(1) Respondent Gottfried be, and hereby is, suspended 
for a period of eight months from being associated with 
any broker-dealer, such suspension to commence on 
the opening of business on the second Monday after the 
entry of the Commission’s order accepting this offer. 


(2) The registration as a broker and dealer or Gottfried, 
Inc. be, and it hereby is, revoked. 


(3) . Respondent Gottfried will file an affidavit with the 
Commission at the end of the eight month period 
described in paragraph one attesting that he has abided 
by the applicable terms of this order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14427/ January 30, 1978 


Administrative Proceeding 
File No. 3-5367 





"The Commission filed an injunctive action against 
Edward Ginsberg, Robert J. Lax, Tom Hill, Albert L. 
Rosen, Elmer |. Paull, First Continental Investment 
Corp. and the respondents herein, Gottfried and 
Gottfried, Inc. Said injunctive action was filed on the 
19th day of October, 1976, in the USDC, Northern 
District of Ohio, Eastern Division, and alleges 
violations of the registration provisions of the Federal 
securities laws by the respondents herein. (Litigation 
Release No. 7629) 
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In the Matter of 
FORD INTERNATIONAL CAPITAL CORPORATION 
File No. 81-280 


Application Pursuant to Section 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until Feb. 20, 1978 to 
request a hearing on an application by Ford 
International Capital Corporation (‘‘Applicant’’), 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934, for an order exempting the Applicant from 
the provisions of Section 13 of that Act. 


The Applicant, since its organization in 1968, has been 
a wholly-owned subsidiary of Ford Motor Company 
(‘‘Ford’’). The Applicant’s only publicly held securities 
are 5% Convertible Guaranteed Debentures due 1983, 
in which there has been no trading activity on the New 
York Stock Exchange since their listing in 1968. The 
Debentures are unconditionally guaranteed by Ford, 
which is subject to the reporting requirements of the 
1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14428/February 1, 1978 


In the Matter of 


PACIFIC SECURITIES DEPOSITORY TRUST COM- 
PANY 

301 Pine Street 

San Francisco, California 94104 


(File No. SR-PSD-77-3) 


ORDER APPROVING RULE CHANGE SUBMITTED 
BY PACIFIC SECURITIES DEPOSITORY TRUST 
COMPANY RELATING TO THE DESIGNATION OF 
THE LOCATION OF ITS ANNUAL MEETING. 


On December 7, 1977, Pacific Securities Depository 
Trust Company (‘‘PSDTC’’) submitted, pursuant to 
Rule 19b-4 under the Securities Exchange Act of 1934 
(the ‘‘Act’’), a proposed rule change authorizing its 
Board of Directors or stockholders to designate the 
location of PSDTC’s annual meeting. 


In accordance with Section 19(b) of the Act and Rule 
19b-4 thereunder, notice of the proposed rule change 
was published in the Federal Register (42 FR 65341, 





, December 30, 1977) and the public was invited to 
comment thereon. Notice of the filing and an invitation 
for comments also appeared in Securities Release No. 
34-14302, December 21, 1977. No letters of comment 
were received. 


The Commission has reviewed the proposed rule 
change and finds that it is consistent with the 
requirements of the Act and the rules and regulations 
thereunder applicable to registered clearing agencies. 


it is therefore ordered, pursuant to Section 19(b)(2) of 
the Act, that the proposed rule change contained in File 
No. SR-PSD-77-3 be, and hereby is, approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14429/February 1, 1978 


An order has been issued granting the application 
submitted by Wabash, Inc., for the withdrawal of its 
Common Stock, No Par Value, from listing and 
registration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14430/ February 1, 1978 


An order has’ been issued granting the application 
submitted by the Community Public Service Company, 
for the withdrawal of its Common Stock, $10 Par Value, 
from listing and registration on the American Stock 
Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14431/February 1, 1978 


An order has been issued granting the application of 
the Intermountain Stock Exchange to strike from listing 
and registration the Common Stock, 10c Par Value, of 
Worldcom, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14432/February 2, 1978 


Admin. Proc. File No. 3-5011 
In the Matter of the Application of 


FiRST PHILADELPHIA CORPORATION 
80 Wall Street 
New York, New York 


and 
ALVIN ABRAMS 


For Review of Disciplinary Action Taken by the 
NATIONAL ASSOCIATION OF SECURITIES DEAL- 
ERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION—RE- 
VIEW OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 


Failure to Comply with Customer Protection, Reporting 
and Recordkeeping Provisions 


Where member of registered securities association and 
its president failed to comply with customer protection, 
reporting and recordkeeping provisions, sanctions 
imposed by association sustained in light of applicants’ 
prior history of violations. 


APPEARANCES: 


First Philadelphia Corporation and Alvin Abrams, pro 
se. Frank J. Wilson, Andrew McR. Barnes and Peter 
Chepucavage, for the National Association of Securities 
Dealers, Inc. 


First. Philadelphia Corporation, a member of the 
National Association of Securities Dealers, Inc. 
(‘‘NASD’’), and Alvin Abrams, its president, seek 
review of NASD disciplinary action. 


This appeal is here for the second time. When the case 
first came before us, we affirmed the NASD’s findings 
that applicants had violated its Rules of Fair Practice in 
the following respects: 
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1. Applicants failed to file with the NASD a copy of an 
advertisement they placed in a financial publication.’ 


2. Applicants failed to comply with the customer protec- 
tion provisions of Rule 15c3-3 under the Securities 
Exchange Act in two respects. They failed to obtain 
written notification from the firm’s bank that it had 
been informed of the terms and conditions governing 
the firm’s ‘‘Special Reserve Bank Account for the 
Exclusive Benefit of Customers.”” 2 And, on two 
occasions, Abrams withdrew funds from the account 
without recording the computation, as required.* 


Applicants failed to comply with recordkeeping re- 
quirements in that: 


(a) They failed to indicate on about 80% of the firm’s 
memoranda of brokerage orders from September 1973 
through February 1974 the time that the orders were 
received and/or executed.* 


(b) Eight new customer account cards were not 
signed by a registered principal of the firm. And eleven 
such account cards failed to state whether the 
customers were old enough to enter. into binding 
contracts.°® 


(c) When they sent the firm’s May 31, 1974 balance 
sheet to customers, as they were required to do, they 
failed to include certain information about the firm’s 
net capital position.® 


We set aside, however, the NASD’s finding that 
applicants had failed to disclose to customers who had 
purchased the securities of certain companies that 
Abrams was a controlling person of those companies. 
We therefore remanded this case to NASD so that it 
could re-examine the sanctions it had imposed— 
censure and a $4,000 fine on the firm and Abrams, and 


a 30-day suspension of Abrams’ registration as a 
principal.’ 


On remand, the NASD reduced the sanctions it had 
previously assessed. It censured applicants, fined them 
$2,000, jointly and severally, and suspended Abrams’ 
registration for 10 days. In taking the action it did, the 
NASD stressed its concern over the violations we had 
sustained ‘‘in light of [the] respondents’ past record.’’ 
It noted that this is the fifth disciplinary action it had 
brought against applicants in the last ten years. 


In two of the prior proceedings, the NASD found that 
applicants had failed to comply with the recordkeeping 
requirements. ° Another proceeding was based on 
applicants’ failure to make timely filings with the 
Association. And the fourth proceeding involved 
applicants’ violation of credit extension regulations. 
The NASD also noted that, in May 1970, applicants had 
been permanently enjoined from violating antifraud 
provisions of the securities acts. ° 


Despite the NASD’s reduction of the sanctions 

previously imposed, respondents argue that the 
penalties are still too severe. They assert, among other 
things, that no complaints have ever been made against 
them by other brokers or customers, that the majority 
of violations found by the NASD were technical and 
unintentional, that they have incurred substantial legal 
expenses and suffered damage to their reputations, and 
that the economic effect of the NASD’s sanctions will be 





"Advertising interpretation of the NASD’s Board of 
Governors, NASD Manual §2151, 2020. 


*Rule 15c3-3(f). 
Rule 15¢3-3(g). 
“Rule 17a-3(6) under the Exchange Act. 


Rule 21(b) of the NASD’s Rules of Fair Practice, NASD 
Manual §2171, p. 2095. 


5 Moreover, required information about the maturity 
dates of First Philadelphia’s subordinated borrowings 
was not given. Tule 17a-5(n) under the Exchange Act as 
then in effect. 
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"First Philadelphia Corporation, Securities and 
Exchange Act Release No. 13194 (January 21, 1977), 11 
SEC Docket 1549. 


SApplicants appealed one of those proceedings to us. 
But we affirmed the NASD’s action. First Philadelphia 
Corporation, Securities Exchange Act Release No. 9686 
(July 26, 1972). 


°$.E.C. v. The First Hartford Exchange Fund, Inc., et 
al., 66 Civ. 233 (S.D.N.Y., May 21, 1970). The 
injunction was entered upon applicants’ consent and 
without their admitting or denying the allegations of 
our complaint. 





unduly harsh on a one-man firm such as First 
Philadelphia. © 


We consider the sanctions imposed by the NASD fully 
warranted. The NASD’s Board of Governors stated that 
it acted out of concern for what it considered ‘‘a 
persistent and cavalier disregard of important 
regulatory requirements.’’ We share that co.icern. The 
regulations which applicants have repeatedly violated 
are neither technical nor trivial, but represent 
significant duties imposed on those who wish to engage 
in the securities business.'' Yet applicants’ record 
reflects a continued inability or unwillingness to comply 
with those regulations. Under the circumstances, we 
are not disposed to be lenient. 


An appropriate order will issue. 





Applicants also argue that they were improperly 
excluded from the ‘‘hearing’’ at which the NASD’s 
District Business Conduct Committee decided their 
case. This contention is wholly lacking in merit. As is 
usual in NASD disciplinary proceedings, applicants had 
a full opportunity to present their case at a hearing 
before a subcommittee of the District Committee. The 
use of a subcommittee for that purpose was fully in 
accord with the NASD’s Code of Procedure (Section 
22(a), NASD Manual) 3021, p. 3029. Applicants had no 
right to participate in the subsequent deliberations of 
the full Committee when it made its determination of 
their case. It is not clear whether applicants ever 
requested oral argument before that Committee. In any 
event, the Committee was not obliged to grant such a 
request. See F.C.C. v. WJR, 337 U.S. 265, 281 (1949). 


Equally lacking in merit is applicants’ further 
suggestion that they were unfairly judged by 
competitors at the District level, a contention we have 
repeatedly rejected in the past. See Management 
Financial, Inc., Securities Exchange Act Release No. 
12098 (February 11, 1976), 8 SEC Docket 1248, 1252 n. 
17, and cases there cited. Finally, applicants suggest 
that NASD staff members may have improperly 
influenced the District Committee’s decision. There is 
no evidence that such was the case. Moreover, 
applicants have obtained a de novo review of that 
decision from both the NASD’s Board of Governors and 
from this Commission. See Sumner B. Cotzin, 
Securities Exchange Act Release No. 10850 (June 12, 
1974), 4 SEC Docket 420, 422-423. 


"Cf. Samuel H. Sloan, Securities Exchange Act 
Release No. 11376 (April 28, 1975), 6 SEC Docket 772, 
774, 776 n. 25. 


By the Commission (Chairman WILLIAMS and 
Commissioners LOOMIS, EVANS, POLLACK and 
KARMEL). 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14432/ February 2, 1978 


Admin. Proc. File No. 3-5011 

In the Matter of the Application of 

FIRST PHILADELPHIA CORPORATION 

80 Wall Street 

New York, New York 

and 

ALVIN ABRAMS 

For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER AFFIRMING DISCIPLINARY ACTION 
BY REGISTERED SECURITIES ASSOCIATION 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the disciplinary action taken by the 
National Association of Securities Dealers, Inc. against 
First Philadelphia Corporation and Alvin Abrams, and 
the Association’s assessment of costs, be, and they 
hereby are, affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14433/ February 2, 1978 


Administrative Proceeding File No. 3-5366 
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In the Matter of 
NEW YORK MAGAZINE COMPANY, INC. 
Application Pursuant to Section 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until February 21, 1978 
to request a hearing on an application by New York 
Magazine Company, Inc. (the ‘‘Applicant’’), pursuant 
to Section 12(h) of the Securities Exchange Act of 1934 
for an order exempting the Applicant from filing an 
annual report on Form 10-K for the fiscal year ending 
December 31, 1977, and from the reporting 
requirements of Sections 13 and 15(d) of that Act. 


On June 13, 1977, the Applicant became the 99% 
owned subsidiary of City Post Publishing Corporation, 
a result of a tender offer. There is no longer any trading 
activity in Applicant’s securities, and there are a total 
of 96 shareholders. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14434/February 2, 1978 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities 
Exchange Act of 1934 against LeBarron Securities, Inc., 
a registered broker-dealer, located in Salt Lake City, 
Utah. The order also names Daniel F. Pentelute of Salt 
Lake City, Utah, who is the president and a director of 
LeBarron Securities, Inc., and William S. Roberts of 
Salt Lake City, Utah, who is the secretary- 
treasurer and a director of LeBarron Securities, Inc. 


The proceeding is based upon allegations that LeBarron 
Securities, Inc., Daniel F. Pentelute and William S. 
Roberts have violated the confirmation, record keeping 
and registration provisions of the Exchange Act. In 
addition, the staff has alleged that LeBarron Securities, 
Inc., Pentelute and Roberts violated the anti-fraud 
provisions of the federal securities laws by purchasing 
securities from and selling securities to customers at 
amounts involving undisclosed excessive mark-ups and 
mark-downs from LeBarron’s contemporaneous cost of 
those securities. 


A hearing will be scheduled by further order to take 
evidence on the staff’s allegations and to afford the 
respondents an opportunity to offer any defenses 
thereto, for the purposes of determining what remedial 
action, if any, should be ordered by the Commission. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14435/February 2, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE AMERICAN STOCK EXCHANGE, INC. 


File No. SR-Amex-78-3 


The American Stock Exchange, Inc. (‘‘Amex’’) 
submitted on January 19, 1978, a proposed rule change 
under Rule 19b-4 to amend Rule 927 and to delete Rule 
928. These proposals would permit an Amex member to 
accept orders for the sale (writing) of a call option from 
an affiliate of the issuer of the underlying stock and to 
accept ‘‘restricted stock’’ or stock required to be 
registered pursuant to the Securities Act of 1933 as 
margin for option positions and in satisfaction of 
exercise notices of such positions. 


Publication of the submission is expected to be made in 
the Federal Register during the week of February 6. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute 
proceedings to determine whether the proposed rule 
change should be disapproved, interested persons are 
invited to submit written data, views and arguments 
concerning the submission within 21 days from the date 
of publication in the Federal Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-Amex-78-3. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, Washington, D.C. Copies of the filing will also 
be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14436/February 2, 1978 


NOTICE OF FILING AN AMENDMENT TO A PRO- 
POSED RULE CHANGE BY NEW YORK STOCK ExX- 
CHANGE, INC. 





File No. SR-NYSE-77-24 


The New York Stock Exchange, Inc. submitted on 
January 30, 1978 Amendment No. 1 to a proposed rule 
change (File No. SR-NYSE-77-24) which had been filed 
under Rule 19b-4 to establish minimum levels of 
acceptable specialist performance and a non-discipli- 
nary mechanism for cancellin specialist registration in 
individual assigned stocks.* Amendment No. 1 
supplements the NYSE’s original submission with 
regard to statement of purpose, statutory basis, 
comments received from members, and burden on 
competition. 


Publication of the submission is expected to be made in 
the Federal Register during the week of February 6, 
1978. In order to assist the Commission to determine 
whether to approve the amended proposed rule change 
or institute proceedings to determine whether the 
amended proposed should be disapproved, interested 
persons are invited to submit written data, views, and 
arguments concerning the submission within 21 days 
from the date of publication in the Federal Register. 
Persons desiring to make written submissions should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to file No. SR-NYSE-77-24. 


Copies of the submission and all subsequent 
amendments, and copies of all written statements with 
respect to the proposed rule change which are filed with 
the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person other than those which 
may be withheld from the public in accordance with the 
provisions of section 552 of title 5, United States Code 
will be available for inspection and copying at the 
Commission’s Public Reference Room 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of any 
subsequent amendments will also be available at the 
principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








*This material is set forth in proposed NYSE Rule 
103A; notice of that proposal and the terms of 
substance were published for public comment on 
September 9, 1977 (42 FR 45401) (Securities Exchange 
Act Release No. 13915 (September 1, 1977)). 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14437/February 2, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-78-2 


The New York Stock Exchange, Inc. (‘‘NYSE’’) 
submitted on January 31, 1978 a proposed rule change 
under Rule 19b-4 to alter the current ‘transfer fee 
charged to new members who acquire equity 
memberships on the exchange. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. At any time within sixty days of 
the filing of such proposed rule change, the 
Commission may summarily abrogate such rule change 
if it appears to the commission that such action is 
necessary or appropriate in the public interest, for the 
protection of investors, or otherwise in furtherance of 
the purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of February 
13, 1978. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publication 
in the Federal Register. Persons desiring to make 
written submissions should file six copies thereof with 
the Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made to 
File No. SR-NYSE-78-2. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20399/ January 31, 1978 
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In the Matter of 


CEDAR COAL COMPANY 
Charleston, West Virginia 


(70-5954) 


SUPPLEMENTAL ORDER FURTHER EXTENDING 
BANK BORROWING BY SUBSIDIARY COAL 
COMPANY 


Cedar Coal Company (‘‘Cedar’’), a coal company 
subsidiary of Appalachian Power Company (‘‘Appala- 
chian’’), an electric utility subsidiary of American 
Electric Power Company, Inc., a registered holding 
company, has filed a post-effective amendment to a 
declaration previously filed with this Commission 
pursuant to Sections 6 and 7 of the Public Utility 
Holding Company Act of 1935 (‘‘Act’’) regarding the 
following proposed transaction. 


Cedar is engaged in the mining, delivery and sale of 
coal to Appalachian. Cedar does not own coal 
properties, but Cedar holds leases on approximately 
24,931 acres of land in West Virginia estimated to 
contain 76 million tons of recoverable coal. Cedar’s 
current mining capacity is stated to be 2 million tons of 
coal per year. 


It is planned to expand the mining capacity of Cedar to 
approximately 4 million tons per year by 1979 at a cost 
of approximately $50,000,000. The bulk of Cedar’s coal 
production is expected to be used by the John E. Amos 
plant (owned jointly by Appalachian and its affiliate, 
Ohio Power Company). Expansion plans for Cedar 
include the development of a 1,000 ton per hour coal 
preparation plant, coal handling facilities and railroad 
loadout, all presently under construction (the ‘‘White 
Oak preparation plant’’). The cost of the White Oak 
preparation plant is currently estimated to be 
approximately $20,000,000. 


By prior order in this proceeding, Cedar was authorized 
to borrow up to $18,000,000 to finance the White Oak 
preparation plant (HCAR No. 20017, May 3, 1977). 
Pursuant to that authorization, Cedar entered into a 
Credit Agreement (‘‘agreement’’) with Irving Trust 
Company (‘‘irving Trust’’) which permitted Cedar to 
borrow an aggregate principal amount not to exceed 
$18,000,000 outstanding at any one time. The 
borrowings are evidenced by a note (‘‘note’’) issued by 
Cedar to Irving Trust bearing interest at a rate no 
greater than the prime rate in effect at Irving Trust 
from time to time. Compensating balances are required 
in the amount of 10% of the amount of the bank line 
made available by Irving Trust, together with 
additional compensating balances in the amount of 
10% of the amount of any borrowings. Borrowings on 
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the note are due and payable in installments, with 50% 


of the outstanding balance of the borrowings being _ 
originally payable on November 30, 1977, and the 
remainder being originally payable on December 30, 
1977. 


Borrowings pursuant to the agreement were made in 
contemplation of a sale-leaseback transaction involving 
the White Oak preparation plant (said transaction to be 
the subject of a further application to this commission). 
It was proposed to retire the borrowings from Irving 
Trust under the agreement with the proceeds of the 
sale and leaseback transaction. Cedar and Appalachian 
have applied to the Commission for authorization of the 
sale and leaseback of the White Oak preparation plant, 
with notice of the sale and leaseback transaction issuing 
on November 18, 1977 (HCAR No. 20262 in File No. 
70-6087). The sale-leaseback has not as yet been 
consumated. 


By prior supplemental orders in the instant proceeding 
(HCAR Nos. 20279 and 20359, November 30, and 
December 30, 1977), the installment payment dates 
specified in the agreement were extended from 
November 30, and December 30, 1977 to January 31, 
and February 28, 1978, respectively. Said extentions 
were necessary due to delays in consumating the 
sale-leaseback. It is now proposed that as consumation 
will require additional time, the installment payment 
dates, as previously extended, be further extended to 
February 28, and March 31, 1978, respectively. 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. No fees nor expenses are to be incurred in 
connection with the proposed transaction. 


Upon the basis of the facts in the record, it is hereby 
found that applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said declaration, as amended by said post-effective 
amendment, be permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended by said post-effective amendment, be, and 
it hereby it, permitted to become effective forthwith, 
subject to the terms and conditions prescribed in Rule 
24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COIMPANY ACT OF 1935 
Release No. 20400/February 1, 1978 


In the Matter of 


NORTHEAST UTILITIES 
Hartford, Connecticut 


THE CONNECTICUT LIGHT AND POWER COMPANY 
THE HARTFORD ELECTRIC LIGHT COMPANY 


WESTERN MASSACHUSETTS ELECTRIC COMPANY 


(70-6016) 


SUPPLEMENTAL ORDER AUTHORIZING ISSUANCE 
AND SALE OF SHORT-TERM NOTES TO BANKS 
AND DEALERS IN COMMERICIAL PAPER AND 
EXCEPTION FROM COMPETITIVE BIDDING 


Northeast Utilities (‘‘Northeast’’), a registered holding 
company, The Connecticut Light and Power Company 
(‘‘CL&P’’), The Hartford Electric Light Company 
(‘‘HELCO’’), and Western Massachusetts Electric 
Company (‘‘WMECO’’), public-utility subsidiary 
companies of Northeast have filed with this 
Commission a post-effective amendment to the 
application-declaration in this proceeding pursuant to 
Sections 6, 7 and 12(b) of the Public Utility Holding 
Company Act of 1935 (‘‘Act’’) and Rules 45 and 50(a)(5) 
promulgated thereunder regarding the following 
proposed transactions. 


By order in this proceeding dated June 29, 1977 (HCAR 
No. 20996), the Commission authorized CL&P and 
HELCO to issue and sell from time to time through 
June 30, 1978, short-term notes to banks and 
commercial paper in an aggregate principal amount 
outstanding at any one time of not in excess of 
$60,000,000 in the case of CL&P and $20,000,000 in the 
case of HELCO. By Supplemental Order in this 
proceeding dated August 29, 1977 (HCAR No. 20152) 
the Commission authorized HELCO to increase the 
amount outstanding of such short-term notes to an 
amount not to exceed $35,000,000. The proceeds from 
the bank notes and commercial paper notes are being 
used by CL&P and HELCO together with other funds 
available to these companies, to finance their 
respective construction programs for 1978. 


CL&P and HELCO now propose that such borrowing 
authority be increased so that the aggregate principal 
amount outstanding at any one time cannot exceed 
$75,000,000 in the case of CL&P and $40,000,000 in the 
case of HELCO. It is stated that the need for these 
proposed increases in short-term borrowing limits is 


due primarily to significant increases in oi! purchases 
due to longer than anticipated outages of nuclear units 
and also, in the case of CL&P, to the inability of 
Northeast to make a proposed capital contribution to 
CL&P at this time in the amount of $25,000,000. In all 
other aspects the transactions remain unchanged. 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. 


Upon the basis of the facts in the record, it is hereby 
found that applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application-declaration, as now amended, be 
granted and permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said 
application-declaration, as now amended, be, and it 
hereby is, granted and permitted to become effective 
forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, 
except that the time for filing the certification 
thereunder with respect to the proposed transactions is 
extended as requested so as to allow filing on a quarterly 
basis. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10105/ January 27, 1978 


In the Matter of 

ARCS EQUITIES CORP. 
850 Third Avenue 

New York, New York 10022 
(812-4106) 
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NOTICE OF APPLICATION UNDER SECTIONS 6(c) 
AND 6(e) OF THE ACT FOR ORDER OF 
TEMPORARY EXEMPTION FROM SECTION 7 AND 
CERTAIN OTHER PROVISIONS OF THE ACT 


NOTICE IS HEREBY GIVEN that Arcs Equities 
Corporation (‘‘Applicant’’), a New York corporation, 
has applied pursuant to Sections 6(c) and 6(e) of the 
Investment Company Act of 1940 (‘‘Act’’) for an order 
of the Commission temporarily exempting it from 
Section 7 and certain other provisions of the Act. 
Applicant, in requesting such temporary exemption, 
has agreed that Applicant and other persons in their 
transactions and relations with it shall be subject to all 
provisions of the Act and the respective rules and 
regulations promulgated under each of such provisions 
as though Applicant were a registered investment 
company, other than Section 7 and the following: 
Section 8, Subsection (a) of Section 10; Subsection 
(a)(4) of Section 13; Subsections (a), (f), (g) and (h) of 
Section 17; Section 18; Section 23; Section 30 (except 
Subsection (f) thereof); Section 31; and Section 32 and 
the rules and regulations thereunder. All interested 
persons are referred to the application on file with the 
Commission for a statement of Applicant’s representa- 
tions, which are summarized below. 


This request has been made as an amendment to an 
application filed by Applicant and Federated Capital 
Management Associates, Inc. (‘‘Federated’’) pursuant 
to Sections 3(b)(2) and 6(c) of the Act for an Order of the 
Commission declaring that they are not investment 
companies or, in the alternative, declaring that they are 
eexempt from all provisions of the Act. Federated, a 
Delaware corporation, merged with Applicant in 
January 1978. Section 3(b)(2) of the Act provides that 
the filing of an application thereunder shall exempt the 
applicant for a period of 60 days from all provisions of 
the Act applicable to investment companies as such. 
The 60-day period of exemption provided in Section 
3(b)(2) expired on May 31, 1977. Applicant, which is 
not registered as an investment company under the 
Act, has asked that it be exempted, as requested, from 
May 13, 1977, until June 30, 1978, unless the 
Commission acts upon the application under Section 
3(b)(2) of the Act in the interim. 


Applicant states that prior to the merger, Federated 
had been a wholly-owned subsidiary of applicant for 
eight qualifying shares held by officers and directors of 
federated. Applicant, through Federated, owned 


748,643 shares of Common Stock of Bates 
Manufacturing Company, Incorporated (‘‘Bates’’), 
which shares were acquired by the conversion of a 
Bates Debenture in October, 1974, into an aggregate of 
592,592 shares of Bates Common Stock and by 
subsequent cash purchases. Bates, a Delaware 
corporation, is engaged through wholly-owned 
subsidiaries in the business of owning and leasing coal 
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properties and in the processing and texturing of yarns, 
for fabrics. As the result of the merger between‘ _ 


Applicant and Federated, Applicant succeeded. by 
operation of law to Federated’s assets and business 
which consisted of cash and money market securities 
(approximately $300,000) and the 748,643 shares of 
Bates Common Stock. The shares of Bates Common 
Stock, which amount to approximately 37% of the 
issued and outstanding shares of Bates, are pledged 
with Manufacturers Hanover Trust Company (‘‘Bank’’) 
as security on a loan. 


Applicant states that 85.4% of the issued and 
outstanding shares of its common stock are owned by 
four stockholder groups (‘‘Control Group’’). The 
remaining 14.6% of Applicant’s shares are widely held 
by approximately 500 shareholders. The Control Group 
also owns an aggregate of 235,200 shares of Bates 
Common Stock which represents 11.6% of the issued 
and outstanding Bates shares. 


Section 3(a)(3) of the Act defines an investment 
company as any issuer which is engaged, or proposes to 
engage, in the business of investing, reinvesting, 
owning, holding, or trading in securities, and owns or 
proposes to acquire investment securities having a 
value exceeding 40 per centum of the value of such 
issuer’s total assets (exclusive of Government 
securities and cash items) on an unconsolidated basis. 


Applicant states that if the shares of Bates Common 
Stock are considered to be investment securities (as 
that term is defined in Section 3(a)(3) of the Act) it may 
be deemed an investment company within the 
definition set forth in Section 3(a)(3) of the Act. 


Section 3(b)(2) of the Act excepts from the definition of 
an investment company in Section 3(a)(3) of the Act any 


‘issuer which the Commission finds and by order 


declares to be primarily engaged in a business or 
businesses other than that of investing, reinvesting, 
owning, holding, or trading in securities, either directly 
or (a) through majority-owned subsidiaries or (b) 
through controlled companies conducting similar types 
of businesses. Applicant submits that through its 
working control of Bates it is primarily engaged in the 
businesses conducted by Bates. Accordingly, Applicant 
believes that it is entitled to an order of exemption 
pursuant to Section 3(b)(2) of the Act or, alternatively, 
pursuant to Section 6(c) of the Act. 


Applicant states that since filing the application neither 
it nor Federated has entered into any transaction which 
would be prohibited under the Act. 


On January 25, 1978, the Commission filed in the 
United States District Court of the District of Columbia 
a complaint in an action entitled Securities and 





<a 


_ Exchange Commission v. Bates Manufacturing 


‘Company, inc. Applicant was also named as a 
defendant in that compiaint. The Commission’s 
complaint for injunctive and other equitable relief 
seeks, among other things, to enjoin Applicant from 
certain alleged violations of the Securities Exchange 
Act of 1934 (‘‘Exchange Act’’), as amended, including 
Sections 10(b), 13(a), 13(d), 14(a) and 14(e) thereof, and 
the rules and regulations promulgated thereunder. The 
alleged violations arose from 1) a previous tender offer 
made by Applicant for its own shares of common stock 
and 2) reports and other documents filed by Applicant 
under the Exchange Act relating to the securities of 
Applicant and Bates. Simultaneous with the filing of 
the Commission’s complaint, without admitting or 
denying the substantive allegations contained in the 
complaint of the Commission, Applicant agreed to the 
entry against it of a final judgment of permanent 
injunction and other equitable relief (‘‘Final 
Judgment’’) purportedly in order to avoid active 
litigation with the Commission which would involve 
substantial inconvenience and expense. 


Applicant’s Consent and Undertaking (‘‘Consent’’), 
which is incorporated in the Final Judgment, provides 
that within thirty (30) days after entry of the Final 
Judgment Applicant shall appoint two additional new 
independent Directors and establish an audit 
committee of the Board of Directors of Applicant 
composed of such new independent Directors. Both the 
audit committee and the Board of Directors shall exist 
as constituted for at ieast five (5) years or until such 
time as Applicant shall dispose of all or substantially all 
of its assets, liquidate or otherwise cease to exist. The 
audit committee, in addition to such other 
responsibilities as it may be assigned by the 
Applicant’s Board of Directors, shall have the 
responsibility, among other things, to review as to 
fairness to Applicant and Applicant’s stockholders, and 
to recommend to the Applicant’s Board of Directors the 
approval or disapproval of the proposed sales or 
purchases of Applicant’s securities by Applicant, the 
proposed transactions between Applicant and Bates 
and any proposed transactions whereby Applicant will 
be liquidated, dispose of all or substantially all of its 
assets or otherwise cease to exist. 


As part of its Consent, Applicant has granted to Bates 
an option to acquire one hundred thirty-five thousand 
(135,000) shares of Bates Common Stock from 
Applicant at a price of thirty-one dollars ($31.00) per 
share. The option is exercisable for eighty-five (85) 
days from the date of entry of the Final Judgment, or 
until such time as an Order is entered by the 
Commission temporarily exempting Applicant from 
registration under the Act, whichever is later. The 
aforementioned option and option price were arrived at 


’ after lengthy negotiations with the Commission staff 


taking into account several factors such as 1) the 


relationship between Applicant and Bates and their 
respective activities and those of their controlling 
stockholders in effecting purchases of Applicant’s and 
Bates’ securities; 2) the historical market price for 
shares of Applicant’s and Bates’ Common Stock; 3) all 
of the relevant facts and circumstances reviewed in 
connection with the investigation, including the fact 
that litigation with the Commission would involve 
substantial cost and expense to Applicant and the fact 
that Adolf Marcus (a former Director of Applicant) and 
Alexander Goren, both controlling stockholders of 
Applicant and individual parties to the investigation as 
well as named defendents in the Commission action, as 
part of their respective Consents, each have granted 
Bates an option, exercisable for eighty-five (85) days 
from the date of entry of their respective Final 
Judgment, or until such time as an Order is entered by 
the Commission temporarily exempting Applicant from 
registration under the Act, whichever is later, to 
acquire 134,000 shares and 99,600 shares, respectively, 
of Bates Common Stock from Messrs. Marcus and 
Goren at a price of thirty-one dollars ($31.00) per share. 
The option price is deemed by all of the parties to be in 
the best interests of Applicant and its shareholders. 


In the event Bates does not exercise the above 
mentioned option granted by Applicant to Bates, 
Applicant proposes to dispose of such number of the 
Bates shares covered by such option required to repay 
the indebtedness of Applicant to the Bank and to meet 
Applicant’s other obligations on such terms as the 
Board of Directors of Applicant shall deem appropriate 
and in the best interests of Applicant and its 
stockholders. In the event of the liquidation of 
Applicant, it is anticipated that the remaining shares of 
Bates Common Stock owned by Applicant will be 
distributed to its stockholders on a pro rata basis. 


Section 17(a) of the Act provides, in pertinent part, that 
it is unlawful for any affiliated person of a registered 
investment company, or an affiliated person of such a 
person, acting as principal, knowingly to purchase any 


security or other property from such registered 
company. Section 17(b) of the Act provides, however, 
that the Commission, upon application, shall exempt a 
transaction from such prohibition if evidence 
establishes that the terms of the proposed transaction, 
including the consideration to be paid, are reasonable 
and fair and do not involve overreaching on the part of 
any person concerned, and that the proposed 
transaction is consistent with the policy of each 
registered investment company concerned and with the 
general purposes of the Act. 


Applicant states that if Applicant were deemed an 
investment company subject to registration under the 
Act, the option transaction with Bates would be an 
affiliated transaction subject to the provisions of 
Section 17(a) of the Act. Applicant therefore, requests 


SEC DOCKET/79 





an order of the Commission, pursuant to Section 17(b) 
of the Act, exempting the option transaction from 
Section 17(a) of the Act in order that such transaction 
and the Consent may be effected. 


Applicant states that it will complete the formulation of 
a Plan of Complete Liquidation and Dissolution, 
(‘‘Plan’’), cause the audit committee and Applicant’s 
Board of Directors to review and consider the Plan and 
effect the submission of the Plan to stockholders. 
Applicant’s present Board of Directors believes that the 
liquidation of the assets of Applicant and its dissolution 
pursuant to the Plan is the only proper course of action 
in the furtherance of the interest of Applicant and its 
stockholders. The audit committee will review the 
fairness of the Plan. Applicant represents that although 
the new independent Directors have not yet been 
designated, it appears likely that they would confirm 
the action of the present Board of Directors in that the 
liquidation of Applicant would appear to be the only 
proper course of action under existing circumstances. 
In the event the liquidation of Applicant is completed 
by June 30, 1978, or earlier, Applicant will withdraw its 
application under Sections 3(b)(2) and 6(c) of the Act. 
Applicant represents that the temporary exemption 
from the provisions of Section 7 of the Act is sought on 
the condition that the Plan is consummated by June 30, 
1978. 


Section 6(c) provides that the Commission, by order 
upon application, may conditionally or unconditionally 
exempt any person from any provision or provisions of 
the Act, if and to the extent that such exemption is 
necessary or appropriate in the public interest, and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of 
the Act. 


Section 6(e) provides that, if, in connection with any 
order under Section 6 exempting any investment 
company from Section 7, the Commission deems it 
necessary or appropriate in the public interest or for the 
protection of investors that certain specified provisions 
of the Act pertaining to registered investment 
companies shall be applicable in respect to such 
company, the provisions so specified shall apply to such 
company, and to other persons in their transactions and 
relations with such company, as though such company 
were a registered investment company. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 21, 1978, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing thereon. 
Any such communication should be addressed: 
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Secretary, Security and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall 
be served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit, or in case of an attorney-at-law, by certificate) 
shall be filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be issued as of course following said 
date unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing (if 
ordered( and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10106/ January 27, 1978 


In the Matter of 


ADOLF MARCUS 
12 Quai Gustave Ador 
Geneva, Switzerland 


PHILIP S. SASSOWER 
791 Park Avenue 
New York, New York 


LAWRENCE |. SCHNEIDER 
61 Saw Mill Lane 
Greenwich, Connecticut 


ALEXANDER GOREN 
65 Sharet Street 
Tel Aviv, Israel 


(812-4260) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
9(c) FOR EXEMPTION FROM SECTION 9(a) OF THE 
INVESTMENT COMPANY ACT OF 1940 AND ORDER 
OF TEMPORARY EXEMPTION PENDING DETER- 
MINATION OF THE APPLICATION 


NOTICE IS HEREBY GIVEN that Adolf Marcus, Philip 
S. Sassower, Lawrence |. Schneider and Alexander 





Goren (‘‘Applicants’’) have filed an application 
pursuant to Section 9(c) of the Investment Company Act 
of 1940 (the ‘‘Act’’) for an order exempting Applicants, 
and any company of which any of them presently is or in 
the future may become an affiliated person, from the 
provisions of Section 9(a) of the Act, and, without pre- 
judice to the Commission’s consideration of such 
exemption, for an order of temporary exemption from 
Section 9(a) pending the Commission’s determination 
of the Application for permanent exemption. All 
interested persons are referred to the application on file 
with the Commission for a statement of the 
representatives made therein which are summarized 
below. 


Applicants state that they are controlling stockholders 
of Arcs Equities Corp. (‘‘Arcs’’). Applicant Marcus 
served as a Director of Arcs from about May, 1974, 
until June, 1976, and has been a Director of Bates 
Manufacturing Company, Incorporated (‘‘Bates’’) 
from about March, 1975, to the present. Applicant 
Sassower since about May, 1972, to the present has 
been a Director of Arcs and the President and a 
Director of Bates. Applicant Schneider since about 
May, 1972, to the present has been President and a 
Director of Arcs and Chairman of the Board of Directors 
of Bates. 


Applicants represent that Arcs is the owner of 748,643 
shares of common stock of Bates, representing 
approximately 37% of the Bates stock outstanding, and 
contend that through its working control of Bates Arcs 
is primarily engaged in the business presently 
conducted by Bates. Bates is a holding company 
principally engaged, through a subsidiary in the leasing 
and subleasing of coal lands, and in selling the coal 
produced by others. 


On January 25, 1978, in an action styled Securities and 
Exchange Commission v. Bates Manufacturing 
Company, et al., 78 Civ. 0130 (the ‘‘Bates action’’), the 
United States District Court for the District of Columbia 
entered Final Judgments of Permanent Injunction 
against Applicants, Arcs, Bates and others enjoining 
them from violating various provisions, including with 
respect to Applicants Sections 10(b), 13(a), 14(a) and 
14(e), of the Securities Exchange Act of 1934 
(‘Exchange Act’’). 


Applicants represent that they agreed to consent to the 
entry of the Final Judgments against them in order to 
avoid active litigation with the Commission, which 
would have involved substantial inconvenience and 
expense. Applicants agreed to settle the litigation and 
gave their consent to the entry of the Final Judgments 
‘ without admitting or denying the allegations in the 
Commission’s Complaint. 


Section 9(a)(2) of the Act, as here pertinent, makes it 
unlawful for any person who, by reason of misconduct, 
is permanently or temporarily enjoined by order, 
judgment or decree of any court of competent 
jurisdiction from engaging in or continuing any conduct 
or practice in connection with the purchase or sale of 
any security, to serve or act in the capacity of employee, 
officer or director of any registered investment 
company. Section 9(a)(3) makes it unlawful for a 
company, any affiliated person of which is ineligible by 
reason of Section 9(a)(2), to serve or act in any of the 
enumerated capacities. 


Section 9(c) provides that upon application the 
Commission by order shall grant an exemption from the 
provisions of Section 9(a) either unconditionally or on 
an appropriate temporary or other conditional basis, if 
it is established that the prohibitions of Section 9(a), as 
applied to the Applicants, are unduly or dis- 
proportionately severe or that the conduct of such 
person has been such as not to make it against the 
public interest or protection of investors to grant such 
application. 


To the extent that Section 9(a) is applicable by virtue of 
the Judgments entered against Applicants, they are 
disqualified from serving or acting in any of the 
capacities set forth in Section 9(a). 


For the following reasons, Applicants submit (1) that 
the prohibitions of Section 9(a) would be unduly and 
disproportionately severe if applied to Applicants and 
(2) that the Applicants’ conduct has been such as not to 
make it against the public interest or the protection of 
investors to grant the requested permanent exemption 
under Section 9(c) of the Act. These contentions are 
based on the following representations by Applicants: 


1. Arcs filed on January 27, 1978, an application 
pursuant to Sections 6(c) and 6(e) of the Act for an 
Order of the Commission granting Arcs a temporary 
exemption from Section 7 of the Act on the terms and 
conditions outlined therein until such time as the 
Commission has acted upon Arcs’ previous applications 
under the Act pursuant to Section 3(b)(2) and Section 
6(c) (File 812-4106). As a result of the application filed 
pursuant to Sections 6(c) and 6(e) of the Act, Arcs has 
agreed that if the Commission exempts Arcs from the 
provisions of Section 7 of the Act, Arcs and other 
persons in their transactions and relations with it shall 
be subject to all other provisions of the Act and the 
rules and regulations thereunder as though Arcs were a 
registered investment company, other than certain 
designated sections of the Act set forth in the 
application. The Order of the Commission requested by 
Arcs, if granted, would be on the condition that Arcs 
effect the submission of a plan of complete liquidation 
and dissolution of Arcs to its stockholders and 
consummate the plan by the earlier of the liquidation of 
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Arcs as described in the application of Arcs or June 30, 
1978. During the pendency of the foregoing, the 
prohibitions of Section 9(a) would deprive Arcs and its 
stockholders of the services of Mr. Schneider, 
President and a Director of Arcs, and Mr. Sassower, a 
Director of Arcs. 


2. Applicants represents that the activities of 
Applicants with regard to the matters covered by the 
Bates action have not resulted in direct pecuniary 
benefit for Applicants, and there was no intent to 
violate any law. 


3. Incompliance with the terms of the Final Judgment 
entered against Arcs in the Bates action, Arcs has 
agreed to establish an audit committee, the members of 
which will be new independent directors satisfactory to 
the Commission, and the deliberations of the 
committee will not be participated in by the Applicants. 
Such committee will review all material transactions 
during the remaining corporate existence of Arcs, 
including its proposed liquidation and dissolution, 
subject to review by the Arcs board of directors. 


4. Applicants state that they have never before been 
required to apply for an exemption from the provisions 
of Section 9(a) of the Act. 


5. Applicants represent Mr. Sassower and Mr. 
Schneider have heretofore been engaged actively in the 
securities business, although they are not presently so 
engaged. The prohibitions of Section 9(a) would 
deprive Applicants of their ability to serve as directors 
and officers of Arcs, or serve in any of the other 
capacities referred to in Section 9(a), thereby 
potentially jeopardizing their livelihoods. The 
applicants also represent that the Commission has 
taken the position that it would not oppose, solely on 
the basis of the entry of the Final Judgments in the 
Bates action, any application for reaffiliation with a 
broker-dealer or for affiliation with an investment 
adviser which Applicants Sassower or Schneider may 
make in the future. 


6. Applicants further represent that the Commission 
has taken the position that the Arcs and Bates action 
would not affect Applicants continuing (except as 
specifically set forth in the Applicants’ consents and 
undertakings in the Bates action) in any of the 
capacities in which they have been employed or 
retained by Arcs, Bates or any other entities in which 
they may be so employed in the future. 


For the reasons discussed above, Applicants also 
submit that the issuance of a temporary exemption 
from the prohibitions under Section 9(a) of the Act is 
appropriate. Applicants represent that such a 
temporary exemption would assure continuity of 
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essential operations of Arcs and Bates and protect their 
respective stockholders until a final determination can 
be made with regard to the application for a permanent 
exemption. Applicants further represent that Section 
9(c) of the Act expressly provides for ‘‘temporary’’ 
exemptions from the application of Section 9(a), under 
appropriate circumstances, and that the Commission 
has exercised this authority in other cases in the past. 


The Commission has considered the matter and finds 
that (1) the prohibitions of Section 9(a) might be unduly 
or disproportionately severe as applied to Applicants, 
and (2) the conduct of Applicants has been such as not 
to make it against the public interest or protection of 
investors to grant the application for a temporary 
exemption from Section 9(a) pending determination of 
the application. 


Accordingly, IT 1S ORDERED, pursuant to Section 9(c) 
of the Act that Applicants, and any company of which 
any of them presently is an affiliated person, be and 
they hereby temporarily exempted from the provisions 
of Section 9(a) of the Act, operative as a result of the 
entry of the injunction against Applicants in the Bates 
action, pending determination by the Commission of 
Applicants’ application for an order unconditionally 
exempting them from the provisions of Section 9(a) 
operative as a result of the entry of such injunction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 21, 1978, at 5:30 
P.M., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a statement 
as to the nature of his interest, the reason for such 
request, and the issues of fact or law proposed to be 
controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any 
such communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon Applicants at the address set forth 
above. Proof of such service (by affidavit or in the case 
of an attorney-at-law, be certificate) shall be filed 
contemporaneously with the request. At any time after 
said date, as provided in Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application herein may be issued by 
the Commission upon the basis of the information 
stated in said application, unless upon request or upon 
the Commission’s own motion. Persons who request a 
hearing or advice as to whether a hearing is ordered will 
receive notice of further developments in this maiter, 





»_ including the date of the hearing (if ordered) and any 


_ postponments thereof. 


By the Commission 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10107/January 27, 1978 


In the Matter of 


MASSACHUSETTS MUTUAL LIFE INSURANCE 
COMPANY 


and 


MASSMUTUAL CORPORATE INVESTORS INC. 
1295 State Street 
Springfield, Massachusetts 01111 


(812-4237) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 17(d) OF THE ACT AND 
RULE 17d-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that Massachusetts 
Mutual Life Insurance Company (‘‘Insurance Com- 
pany’’), a mutual life insurance company organized 
under the laws of the Commonwealth of Massachusetts 
and MassMutual Corporate Investors Inc. (‘‘Fund’’) 
(hereinafter referred to collectively with the Insurance 
Company as ‘‘Applicants’’), a non-diversified, 
closed-end management investment company regis- 
tered under the Investment Company Act of 1940 
(‘‘Act’’), filed an application on November 25, 1977, 
and an amendment thereto on January 17, 1978, 
pursuant to Section 17(d) of the Act and Ruled 17d-1 
thereunder for an order of the Commission permitting 
the Insurance Company to purchase, at direct 
placement, $7,000,000 in principal amount of a new 
issue of 9.25% 15-Year Senior Notes of WellTech, Inc. 
(‘‘WellTech’’). All interested persons are referred to 

the application on file with the Commission for a 
* statement of the representations contained therein, 
which are summarized below. 


The application states that pursuant to an order of the 
Commission issued August 19, 1971 (Investment 
Company Act Release No. 6690) (‘‘Original Order’’), 
the Insurance Company, which acts as investment 
adviser to the Fund, is permitted to invest concurrently 
for its general account in each issue of securities 
purchased by the Fund at direct placement and to 
exercise warrants, conversion privileges and other 
rights at the same time as the Fund. The Original Order 
is subject to several conditions, one of which requires, 
generally, that purchases at direct placement of 
securities which would be consistent with the 
investment policies of the Fund be shared equally by 
the Insurance Company and the Fund. Another 
condition is that, once the Insurance Company and the 
Fund have acquired interests in an issuer, neither the 
Insurance Company nor the Fund, unless otherwise 
permitted by order of the Commission, may acquire any 
further interest in such issuer other than interests in all 
respects identical. 


The application states that the Insurance Company 
proposes to purchase, at direct placement, $7,000,000 
in principal amount of a new issue of 9.25% 15-year 
Senior Notes of WellTech (‘‘New Notes’’); it is 
expected that the total issue of the New Notes will be 
$10,000,000, with the remaining $3,000,000 in principal 
amount to be purchased by another investor. 


According to the application, the Insurance Company 
and the Fund each hold $1,095,000 in principal amount 


of WellTech 10%% Subordinated Notes due 1987 
(‘‘Non-Convertible Notes’’) and $405,000 in principal 
amount of WellTech 1012% Convertible Subordinated 
Notes due 1989 (‘‘Convertible Notes’’) (hereinafter 
referred to with the Non-Convertible Notes as 
‘*Jointly-Held Notes’’). The application states that the 
Insurance Company also holds 72,375 shares of 
WellTech common stock, obtained in August, 1977, as 
a part of a liquidating distribution from a wholly-owned 
subsidiary. 


Applicants represent that neither the Insurance 
Company nor any affiliated person of the Insurance 
Company, nor the Fund nor any affiliated person of the 
Fund (except one of the Fund’s directors who owns 200 
shares of WellTech common stock) own any securities 
of WellTech other than those described above. 
According to the application, WellTech is engaged in 
the well servicing segment of the oilfield services 
industry; WellTech has represented to the Insurance 
Company that it intends to apply the proceeds from the 
sale of the New Notes to pay down revolving credit bank 
debt, applying any balance thereafter to purchase new 
equipment. Applicants also state that WellTech has 
represented that the proceeds from the sale of the New 
Notes will not be applied to pay dividends on WellTech 
common stock nor will such proceeds be applied to pay 
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any interest or principal with respect to any of the 
WellTech securities now held by Applicants. 


Applicants state that the Jointly-Held Notes and the 
Note Purchase Agreements with respect thereto were 
modified effective December 1, 1977, relinquishing 
Applicants’ second lien on WellTech’s receivables and 
rigs in consideration of the following: (1) 
relinquishment of the first lien on said receivables and 
rigs by certain banks under a revolving credit/term 
loan agreement with WellTech; (2) extension from 
April 1, 1981 to April 1, 1983 of the non-callable feature 
of the Non-Convertible Notes; and (3) restriction of the 
callable feature of the Convertible Notes so that they 
will not be callable unless the average price of 
WellTech’s common stock is at least 250% (previously 
200%) of the conversion price. According to the 
application, the Fund’s Board of Directors, by their 
unanimous written consent, approved said modifica- 
tions and determined that they were in the best interest 
of the Fund. 


Applicants also state that the Jointly-Held Notes will be 
subordinate to the New Notes and, as such, junior and 
subject in right of payment to the extent and in the 
manner set forth in the Note Purchase Agreements to 
the Jointly-Held Notes; they add that such Notes 
Purchase Agreements did not probhibit or require the 
approval of either the Insurance Company or the Fund 
to the issuance of the New Notes by WellTech. 
According to the application, the Fund’s Board of 
Directors, by unanimous written consent, approved the 
purchase of the New Notes by the Insurance Company, 
without participation by the Fund in such investment, 
as in the best interests of the Fund. 


Applicants represent that at the time of the Issuance of 
the Jointly-Held Notes, the Insurance Company did not 
contemplate any investment in the New Notes, nor was 
the Insurance Company’s acquisition of WellTech 
common stock or its purchase of the Jointly-Held Notes 
tied to or induced by any discussions with respect to the 
purchase and sale of the New Notes or any similar 
securities. Applicants state that the proposed sale of 
the New Notes by WellTech to the Insurance Company 
is in no way connected to the sale of the Jointly-Held 
Notes to the Insurance Company in March, 1977, or to 
any other sale of securities to the Insurance Company 
or the Fund by WellTech other than by virtue of the fact 
that the Insurance Company had an established 
relationship with WellTech through the acquisition of 
WellTech securities. 


Applicants submit that the investment policy of the 
Fund specifies that the principal investments of the 
Fund will be long-term obligations and, occasionally, 
preferred stocks, purchased directly from the issuers, if 
such obligations or preferred stocks have ‘‘equity 
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features’’ such as accompanying shares of common 
stock or rights to acquire, or to convert such obligations 
or preferred stocks into, such shares. Applicants 
represent that the New Notes do not have any 
accompanying equity features and, therefore, would 
not be an investment permitted by the investment 
policies of the Fund. According to the application, the 
absence of such equity features accompanying the New 
Notes is attributable to WellTech’s stronger present 
financial condition as compared to its position at the 
time the commitment was made to purchase the 
Jointly-Held Notes and, as a result, when WellTech 
seeks to borrow at the present time it need not offer any 
equity interest to potential lenders. Applications 
represent that, as a result, equity features 
accompanying the New Notes were not discussed with 
WellTech by the Insurance Company. 


Section 17(d) of the Act and Rule 17d-1 thereunder, 
taken together, provide, in part, that it is unlawful for 
an affiliated person of a registered investment 
ccmpany, acting as principal, to effect any transaction 
in which such registered company is a joint participant, 
without the permission of the Commission. Rule 17d-1 
provides, in part, that in passing upon applications for 
orders granting such permission, the Commission will 
consider (1) whether the participation of the investment 
company in such transaction on the basis proposed is 
consistent with the provisions, policies and purposes of 
the Act and (2) the extent to which such participation is 
on a basis different from or less advantageous than that 
of other participants. The Original Order permitting 
concurrent investment in an issue by the Insurance 
Company and the Fund prohibits both the Insurance 
Company and the Fund from acquiring a further 
interest in such issues unless such interests are in all 
respects identical, unless otherwise permitted by order 
of the Commission. Applicants have therefore filed an 
application pursuant to the provisions of Section 17(d) 
of the Act and Rule 17d-1 thereunder for an order of the 
Commission permitting the Insurance Company to 
acquire $7,000,000 in principal amount of the New 
Notes notwithstanding ownership by the Insurance 
Company and the Fund of the Jointly-Held Notes, and 
by the Insurance Company of WellTech common stock. 


Applicants submit that the proposed investment by the 
Insurance Company in the New Notes would not be less 
advantageous to the Fund than to the Insurance 
Company since investment in the New Notes would be 
contrary to the Fund’s investment policy. The 
Insurance Company states that, in its view, 
disadvantage to the Insurance Company will result if it 
is not permitted to acquire the New Notes and, 
therefore, that the purpose of this application is to 
avoid a disadvantage to the Insurance Company. 
Applicants submit further that the proposed transaction 
is consistent with the provisions, policies and purposes 
of the Act. 





Applicants state that the Insurance Company has paid 
‘ the filing fee in connection with this application and will 
pay any and all filing fees together with any and all 
other fees or expenses associated with any application 
required by the proposed investment of the Insurance 
Company in the New Notes filed or joined in by the 
Fund to enable the Fund to convert any of its 
Jointly-Held Notes. 


The application states that the Insurance Company is 
also investment adviser to MassMutual Income 
Investors, Inc. (‘‘Income Investors’’), a closed-end 
investment company registered under the Act. 
Applicants represent that Income Investors is subject to 
an investment policy that it invest at least 75% of its 
total assets in one or more of five categories of 
high-grade interest-bearing publicly traded debt 
securities and in cash or cash equivalents. In addition, 
Income Investors is subject to an investment restriction 
that it invest not more than 25% of its assets in certain 
types of securities of lower ratings or in restricted 
securities (i.e., those subject to legal or contractual 
delay in, or restrictions on, resale). According to 
Applicants, as of December 31, 1977, Income Investors 
had approximately $26.9 million (or 19.7%) of its 


assets invested in or committed to that 25% category. 


The Insurance Company believes that the New Notes 
are not an appropriate investment for Income Investors. 
In the opinion of the Insurance Company, WellTech’s 
operating results (sales and earnings) together with its 
financial position (as indicated by debt as a percentage 
of total capitalization and/or by guarantees) are not as 
strong from a credit standpoint as Income Investors’ 
existing direct placement investments and commit- 
ments therefor. Even if additional direct placements 
are deemed advisable for Income Investors sometime in 
the future, the Insurance Company states that it would 
expect to find potential direct placement investments in 
companies larger than WellTech. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 20, 1978, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the address stated above. Proof of such 
service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 

contemporaneously with the request. As provided by 
" Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application will 


be issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10108/ January 30, 1978 


In the Matter of 


CHRISTIANA SECURITIES COMPANY 
Du Pont Building 
Wilmington, Delaware 19898 


(811-366) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY. 


NOTICE IS HEREBY GIVEN that Christiana Securities 
Company (‘‘Christiana’’), a Delaware corporation 
registered as a closed-end, non-diversified, manage- 
ment investment company under the Investment 
Company Act of 1940 (‘‘Act’’), has filed an application 
on August 8, 1977, and an amendment thereto on 
November 1, 1977, pursuant to Section 8(f) of the Act 
for an order of the Commission declaring that 
Christiana has ceased to be an investment company as 
defined in the Act. All interested persons are referred 
to the application on file with the Commission for a 
statement of the representations set forth therein, 
which are summarized below. 


In July, 1972, Christiana and E.1. du Pont de Nemours 
and Company (‘‘Du Pont’’( filed a joint application, 
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pursuant to Sections 17(b), 17(d) and 6(c) of the Act, 
and Rule 17d-1 thereunder, for an order of the 
Commission permitting a proposed merger of 
Christiana and Du Pont. On December 13, 1974, the 
Commission issued an order granting that application 
(Investment Company Act Release No. 8016), and such 
Commission order was affirmed by the Supreme Court 
of the United States on June 17, 1977. 


Christiana states that on October 17, 1977, the 
stockholders of Christiana and Du Pont each met and 
voted on the proposed merger. According to the 
application, the holders of Christiana common stock 
approved the proposed merger by a vote of 11,160,285 
shares in favor, with 3,164 shares opposed, and the 
holders of Du Pont common stock approved the 
proposed merger by a vote of 37,816,355 shares in 
favor, with 247,912 shares opposed. Christiana asserts 
that in addition to its common stock, it had outstanding, 
as of June 30, 1977, 106,500 shares of 7% cumulative 
preferred stock having a liquidation value of $100 per 
share, plus accumulated dividends, and subject to 
redemption at $120 per share on any dividend payment 
date. Holders of Christiana preferred stock have no 


voting rights except as expressly provided by law. 


Christiana states that on June 30, 1977, the aggregate 
net asset value of its common stock, of which there 
were on that date 11,710,103 shares outstanding, on the 
basis of preferred stock having a redemption value of 
$120 a share, was $1,586,468,160, and that the net 
asset value per share of its common stock was $135.48. 


Christiana states that on October 17, 1977, Christiana 
and Du Pont filed a properly executed and 
acknowledged Agreement of Merger (‘‘Agreement’’), 
in accordance with the provisions of the General 
Corporation Law of Delaware, and tnat the merger 
became effective and Christiana’s corporate existence 
ceased at the close of business on that day. 


The Agreement provided for the acquisition by Du Pont 
of all of the assets of Christiana (consisting principally 
of Du Pont common stock), and for the conversion of 
Christiana capital stock into Du Pont common stock. 
According to the application, on October 17, 1977, 
shares of Christiana capital stock became shares of Du 
Pont common stock in an amount determined by 
applying conversion formulas specified in the 
Agreement, which are summarized as follows: (1) each 
share of Christiana common stock to become 1.123 
shares of Du Pont common stock, plus rights to 
additional Du Pont common stock, if any, to be issued 
in connection with an unliquidated tax refund claim of 
Christiana, and (2) the holders of Christiana preferred 
stock to receive $120 per share, the redemption price of 
their stock, payable in Du Pont common stock at the 
average of the latter’s closing prices on the New York 
Stock Exchange during the ten trading days preceding 
the effective date of the merger, and, in addition, an 
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amount in cash equal to dividends accrued and unpaid 
on their preferred stock up to and including the 
effective date of the merger. 


According to the application, on October 17, 1977, Du 
Pont issued to the Wilmington Trust Company (‘‘Trust 
Company’’), Wilmington, Delaware, a certificate 
representing all shares of Du Pont common stock to be 
issued in the merger (excluding shares applicable to 
shares of Christiana preferred stock for which demands 
for appraisal have been made). Applicant states that 
former shareholders of Christiana may obtain a 
certificate or certificates representing shares of Du 
Pont common stock to which such shareholders are 
entitled under the merger, together with the proceeds 
of any fractional shares sold and, in the case of 
Christiana preferred stock, the cash payment for 
accrued dividends, by surrendering to the Trust 
Company their certificate or certificates representing 
capital stock of Christiana. Applicant asserts that until 
so surrendered, certificates for shares of Christiana 
capital stock shall be deemed for all purposes to 
represent the ownership of the number of shares of Du 
Pont common stock into which such shares of 
Christiana capital stock are converted by reason of the 
merger. 


Section 8(f) of the Act provides, in part, that when the 
Commission, upon application, finds that a registered 
investment company has ceased to be an investment 
company, it shall so declare by order, and upon the 


taking effect of such order, the registration of such 
company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 24, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a statement 
as to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, 
an order disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 





For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10109/ January 31, 1978 


In the Matter of 
INSURED MUNICIPALS-INCOME TRUST 


INVESTORS’ CORPORATE-INCOME TRUST 


VAN KAMPEN SAUERMAN, INC. 


DAIN, KALMAN & QUAIL, INC. 
c/o Van Kampen Sauerman, Inc. 
208 South LaSalle Street 
Chicago, Illinois 60604 


(812-4226) 


ORDER PURSUANT TO SECTION 11 OF THE ACT 
PERMITTING AN OFFER OF EXCHANGE AND 
PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING AN EXEMPTION FROM THE PRO- 
VISIONS OF SECTION 22(d) OF THE ACT. 


On January 3, 1978, a notice was issued (Investment 
Company Act Release No. 10079) of an application filed 
on November 18, 1977, and amendments thereto on 
December 6 and 16, 1977, by Insured Municipals- 
Income Trust and Investors’ Corporate-Income Trust 
(the ‘‘Corporate Fund’’), both registered under the 
Investment Company Act of 1940 (‘‘Act’’) as unit 
investment trusts (together referred to as the 
‘‘Funds’’), their sponsor, Van Kampen Sauerman, Inc., 
and Dain, Kalman & Quail, Inc., co-sponsor of the 
Corporate Fund. The application requested an order of 
the Commission (1) pursuant to Section 11 of the Act 
permitting the Funds to offer their units at net asset 
value plus a fixed dollar sales charge pursuant to a 
conversion option (the ‘‘Plan’’), and (2) for an order 
pursuant to Section 6(c) of the Act exempting from the 
provisions of Section 22(d) of the Act the offer and sale 
of units of the Funds pursuant to the Plan at a fixed and 
reduced sales charge. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing of 
the application would be issued as of course unless a 


hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered and it is found that 
granting of the requested exemption is appropriate in 
the public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 11 of the Act, that 
the proposed offer of exchange be approved. 


It is further ordered, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 22(d) of the Act, to the extent requested, be, 
and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10110/February 1, 1978 


In the Matter of 
THE SHEARSON APPRECIATION FUND, INC. 
and 


THE SHEARSON CAPITAL FUND, INC. 
505 Park Avenue 
New York, New York 10022 


(812-4207) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 17(b) OF THE ACT TO EXEMPT A 
PROPOSED MERGER FROM SECTION 17(a) OF THE 
ACT, AND PURSUANT TO SECTION 17(d) OF THE 
ACT AND RULE 17d-1 THEREUNDER TO PERMIT 
PARTICIPATION IN SUCH MERGER 


NOTICE IS HEREBY GIVEN that the Shearson 
Appreciation Fund, Inc. (‘‘Appreciation’’), and The 
Shearson Capital Fund, Inc. (‘‘Capital’’) (collectively, 
‘*Applicants’’), both open-end, diversified manage- 
ment investment companies registered under the 


SEC DOCKET/87 





investment Company Act of 1940 (‘‘Act’’), filed an 
application on October 17, 1977, and amendments 
thereto on December 19, 1977, and on January 23, 
1978, for an order, pursuant to Section 17(b) of the Act, 
exempting from the provisions of Section 17(a) of the 
Act a proposed merger of Capital into Appreciation, 
and pursuant to Section 17(d) of the Act and Rule 17d-1 
thereunder, permitting Shearson Management Inc., 
(‘‘Management’’), to pay certain expenses incurred by 
Applicants in the proposed merger. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicants represent that, on September 30, 1977, the 
total net assets of Appreciation were $8,437,927, and 
those of Capital were $1,485,593. They state that the 
Applicants both have long-term capital appreciation as 
their investment objective, and that they generally 
invest in similar types of securities. 


Applicants state that they have the same investment 
adviser, Management, which is wholly-owned by 
Shearson Hayden Stone, Inc., which may be used by 
Applicants as a broker. Applicants further state that 
they have the same directors and officers, and that 
three of those officers are officers or directors of 
Management and two of Applicants’ officers are also 
officers of Shearson Hayden Stone, Inc. 


Capital proposes to merge into Appreciation, with 
Appreciation to be the surviving fund. On the effective 
date of such merger, the outstanding shares of 
Capital’s outstanding common stock will be converted 
into Appreciation’s common stock having the same 
aggregate book net asset value as the shares being 
converted, as computed on the close of business on the 
day next preceding the effective date of the merger. 
Applicants do not anticipate that any of Capital’s stock 
will be sold immediately after the merger. Applicants 
state that, although shares of Capital presently may be 
purchased without a sales charge, a sales charge of 
8.5% is applicable to single purchases of less than 
10,000 Appreciation shares, and that such 8.5% sales 
charge would apply for all single purchases of less than 
10,000 shares of the surviving fund. No adjustments to 
the net asset value of either Applicants’ shares will be 
made to compensate for any potential federal income 
tax impact on the stockholders of Capital or 
Appreciation which might result from differences in 
each Applicants’ present capital loss carryovers 
because, Applicants assert, utilization of such 
carryovers is contingent on the future uncertainty of 
capital gains. Shearson and Capital have tax loss carry 
forwards of approximately $8,200,000 and $1,720,000 
respectively, and during their last fiscal year realized 
additional losses of $450,000 and $140,000, 
respectively. Shearson has net unrealized appreciation 
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of $762,000 and Capital has net unrealized appreciation 
of $126,000. 


Applicants represent that the merger is subject to 
several contingencies, including approval by the 
shareholders of both Applicants, the grant of all 
necessary orders and approvals under the Act and 
under the securities laws generally, and the receipt of 
opinion of counsel that the transaction will constitute a 
tax-free reorganization. Dissenting shareholders of the 
Applicants will have no appraisal rights in connection 
with the merger but they will have the right to have 
their shares redeemed at current net asset value in 
accordance with the Act. 


Applicants state that Management receives fees for its 
services from the Applicants at an annual rate of 1/2 of 
1% of the first $200 million of each Applicant’s average 
daily net assets, except that (1) if the management fee 
and all other expenses (exclusive of brokerage 
commissions, interest and taxes) exceed 1.5% of the 
first $30 million of each Applicant’s average daily net 
assets (or 1% of such assets in excess of $30 milllion) 
the management fee shall be reduced by such excess, 
and (2) if all such other expenses (exclusive of 
brokerage commissions, interests, taxes and extra- 
ordinary expenses) exceed 2% of each Applicant’s 
average daily net assets, such excess expenses shall be 
borne absolutely by Management, even if such 
expenses exceed Management’s fee during any given 
fiscal year. 


The application states that for its fiscal year ended 
March 31, 1977, the ratio of Capital’s expenses to net 
assets would have been 2.2%; but that, since by 
contract the management fee must be reduced by the 
amount by which it brings the expense ratio over 1.5%, 
Management returned its total fee of $9,473 which 
resulted in an actual expense ratio of 1.7% after 
reimbursement. Applicants estimate that, in the event 
that Applicants merge, the expense ratio (excluding 
non-recurring merger costs) for the surviving fund 
would decrease to 1.3%, which was the level 
experienced by Appreciation during 1976. Applicants 
observe that Management’s income may be increased 
as a result of the merger because the surviving fund’s 
expense ratio is not expected to exceed 1.5%, and that, 
although Management received no fee from Capital 
during the fiscal year ending March 31, 1977, it would 
have received additional fees of $9,473 if the merger 
had been effective during that year. 


Applicants represent that they have agreed with 
Management that the $40,000 estimated total expense 
of the merger will be borne as follows: Appreciation will 
pay the estimated costs of its annual meeting had the 
merger not been considered, and directors fees for 
meetings dealing with the merger (approximately 
$5,300); Capital will pay an amount computed on the 
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same basis (approximagely $1,700); and Management 
will pay the remaining costs up to a maximum of 
$20,000. They state that the estimated $13,000 of costs in 
excess of that total will be borne by Capital because, 
they assert, Capital derives the most benefit as 
between the two funds. 


Section 17(a) of the Act provides, in part, that it is 
unlawful for an affiliated person of a registered 
investment company, or any affiliated person of such a 
person, knowingly to sell to such registered investment 
company any security or other property. Section 2(a)(3) 
of the Act provides, in part, that an affiliated person of 
another person means any person directly or indirectly 
controlling, controlled by, or under common control 
with, such other person. Applicants state, without 
conceding, that the Applicants may be deemed to be 
affiliated persons of one another because each has 
investment advisory agreements with Management and 
because the Applicants have certain officers and 
directors in common with one another and with 
Management. Section 17(b) of the Act provides, in part, 
that the Commission shall exempt a proposed 
transaction from the provisions of Section 17(a) if 
evidence establishes that the terms of the proposed 
transaction, including the consideration to be paid or 
received, are fair and reasonable and do not involve 
overreaching on the part of any person concerned, and 
that the proposed transaction is consistent with the 
policy of each registered investment company 
concerned and with the general purposes of the Act. 
Applicants have requested an order pursuant to Section 
17(b) of the Act exempting the proposed merger from 
provisions of Section 17(a) of the Act. 


Applicants submit that the terms of the proposed 
merger are reasonable and fair and do not involve 
overreaching on the part of any person concerned since 
Appreciation will be issuing shares to Capital at an 
exchange ratio based on their relative net asset values 
and without the payment of any commission. 
Applicants further submit that approximately $20,000 
of expenses in connection with the merger will be paid 
by Management. The application states that 
Appreciation has experienced over the past several 
years a decline in outstanding shares as well as net 
assets, that the directors believe this trend may 
continue, and that the additional assets of Capital will 
keep Appreciation’s expense ratio from rising as fast as 
it otherwise might. Applicants submit that, if approved 
by the shareholders of each Applicant, the proposed 
merger will be consistent with the policies of the 
Applicants and the general purposes of the Act. 


Section 17(d) of the Act and Rule 17d-1 thereunder 
_ prohibit, in part, any affiliated person of a registered 
investment company, acting as principal, from 
affecting any transaction in which such investment 
company is a joint participant, unless an application 


has been filed with the Commission and has been 
granted by order. In passing upon such applications, 
the Commission will consider whether the participation 
of such registered company in such arrangement, on 
the basis proposed, is consistent with the provisions, 
policies and purposes of the Act, and the extent to 
which such participation is on a basis different from, or 
less advantageous than, that of other participants. 
Applicants have requested an order pursuant to Section 
17(d) of the Act and Rule 17d-1 thereunder to permit 
Management to pay certain of the expenses incurred by 
Applicants in the proposed merger. Applicants and 
Management submit that the cost-sharing arrange- 
ments, summarized above, are reasonable and fair to 
the parties and are the result of negotiations between 
the non-interested directors of each Applicant and 
Management, after taking into account the relative 
benefits to each party. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 24, 1978, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the address stated above. Proof of such 
service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application will 
be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. Persons 
who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT ADVISERS ACT 
OF 1940 





INVESTMENT ADVISER ACT OF 1940 
Release No. 615/February 2, 1978 
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REQUIREMENTS GOVERNING PAYMENTS OF 
CASH REFERRAL FEES BY INVESTMENT 
ADVISERS 


AGENCY: Securities and Exchange Commission. 
ACTION: Proposed rules. 


SUMMARY: The purpose of this document is to 
solicit public comments on the advisability of issuing a 
rule under the Investment Advisers Act of 1940 (‘‘Act’’) 
which would prohibit cash payments by investment 
advisers to persons who solicit clients for the adviser. 
As an alternative to a complete prohibition on such 
payments, the Commission is also soliciting public 
comments on a proposed rule under the Act which 
would set forth clear guidelines concerning when and 
under what circumstances an investment adviser can 
make a cash payment to a person who has solicited 
clients for the adviser. Because the Commission 
regularly receives inquiries concerning the applicability 
of the federal securities laws to the use of cash referral 
fees as a method of soliciting clients, the Commission 
believes a rule setting forth the applicability of the Act 
to such payments is appropriate. 


DATES: Comments must be received on or before 
March 31, 1978. 


ADDRESSES: _Interested persons should submit their 
views and comments in triplicate to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. All submissions will be made available for 
public inspection at the Commission’s Public Reference 
Section, Room 6101, 1100 L Street, N.W., Washington, 
D.C. 20005 and should refer to File No. $7-735. 


FOR FURTHER INFORMATION CONTACT: 


Michael Berenson, Esq. 

Office of the Chief Counsel 

Division of Investment Management 
Securities and Exchange Commission 
500 North Capitol Street 
Washington, D.C. 20549 
(202-376-8053). 


SUPPLEMENTARY INFORMATION: 


The Commission regularly receives interpretive 
requests concerning the applicability of the Investment 
Advisers Act of 1940 [15 U.S.C. 80b-1 et seq.] (‘‘Act’’) 
to arrangements pursuant to which an investment 
adviser compensates another person for recommending 
clients to the investment adviser. In view of the 
frequency of such requests, the Commission believes 
that it would be more efficient for both the Commission 
and the investment advisory industry for the 
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Commission to adopt a rule which specifically 
addresses the applicability of the Act to the payment oi 
such fees. S 


Because of the inherent conflicts of interest which can 
be present in arrangements pursuant to which an 
individual receives compensation, even on a fully 
disclosed basis, for referring someone to an investment 
adviser, one possible resolution of the question would 
be a rule adopted pursuant to Section 206(4) of the Act 
[15 U.S.C. 80b-6(4)] which contained a prohibition, 
either complete or subject to specified exceptions, on 
the payment of referral fees of any kind or in any 
manner to a solicitor who is not an employee of the 
investment adviser. Section 206(4) of the Act authorizes 
the Commission to define, and prescribe means 
reasonably designed to prevent, such acts, practices, 
and courses of business as are fraudulent, deceptive, or 
manipulative. Because referral arrangements are 
fraught with possible abuses inconsistent with the 
fiduciary relationships which frequently exist in the 
investment advisory industry, the Commission believes 
that such a prohibition may be a means reasonably 
designed to prevent fraudulent practices. The 
Commission specifically invites public comments on the 
advisability of such a rule and comments on what its 
effects would be on the investment advisory industry as 
it currently operates. 


If, after considering the public comments received in _ 
response to this release, the Commission concludes 
that a complete prohibition on the payment of referral 
fees is appropriate, it will consider the need to adopt a 
rule reflecting such decision. 


An alternative resolution would be to permit such 
payments, but only under narrowly circumscribed 
conditions. Accordingly, the Commission is also 
soliciting public comments on a proposal to adopt Rule 
206-(4)-3 [17 CFR 275.206(4)-3] (the ‘‘Rule’’) and new 
paragraph (k) of Rule 204-2 [17 CFR 275.204-2(k)] 
under the Act which would set forth when and in what 
circumstances an investment adviser can make a cash 
payment to someone who solicits clients for the 
investment adviser. 


Provisions of the Proposed Rule 


Paragraph (a) of the Rule makes it unlawful for an 
investment adviser to pay a cash referral fee except in 
one of three circumstances. The first is a payment to an 
employee of the investment adviser who either is 
primarily engaged in performing duties relating to the 
investment advisory business of the investment adviser 
or issomeone clearly identified as a sales representative 
for the investment advisory services of the investment 
adviser. In these circumstances, the prospective client - 
should be aware of the solicitor’s natural predilection to 





~ recommend his own employer and knowledge of the 
existence of acompensation arrangement would not, the 
~ Commission believes, affect the prospective client’s 
evaluation of the employee’s recommendation. 
However, this exception would not be available to an 
employee who is not primarily engaged in activities 
relating to his employer’s advisory business or who is 
not identified as a sales representative, for example, a 
registered representative who recommends advisory 
services furnished by the broker-dealer—investment 
adviser firm with which he is associated. While, of 
course, a prospective client would expect that a 
registered representative would have a natural bias 
toward recommending all of his employer’s services, the 
prospective client would not necessarily realize that the 
registered representative was being additionally 
compensated for his solicitation activities. 


The Rule also provides that it is not unlawful for a cash 
referral fee to be paid in connection with solicitation of 
clients for an investment adviser who provides: 


(a) written materials or oral statements 
which are not individually tailored; 


(b) statistical information which does not 
comment on the investment merits of 
particular securities; or 


(c) a combination of the two foregoing 
services. - 


The advisory services which could be offered pursuant to 
this exception are of an impersonal nature. The 
Commission believes that sales of such services will 
frequently be made by individuals who are clearly 
identifiable as salesmen and that prospective clients 
would normally be aware that such salesmen are 
compensated on a commission basis. 


Those investment advisers whose referral arrangements 
do not fall into either of the two categories described 
above will be required to adhere to a series of conditions. 
These conditions govern who can receive a referral fee, 
the timing and nature of the disclosures the solicitor 
must make to prospective clients, the investment 
adviser’s responsibilities with respect to the solicitor’s 
activities and the investment adviser’s continuing 
responsibilities under the Rule. 


Because it would be inappropriate for an investment 
adviser to be permitted to employ indirectly, as a 
solicitor, someone whom it might not be able to hire as 
an employee, the Rule prohibits payment of a referral 
fee to someone who is the subject of a Commission order 
barring or suspending the right of such person to be 
associated with an investment adviser or who has 
engaged in any of the conduct set forth in Section 203(e) 
of the Act [15 U.S.C. 80b-3(e)] or been the subject of the 


type of injunction described in Section 203(e)(3) of the 
Act and therefore could be the subject of a Commission 
order barring or suspending the right of such person to 
be associated with an investment adviser. ' 


During the course of the solicitation, the prospective 
client must receive a written document containing the 
information set forth in paragraph (b) of the proposed 
Rule. These disclosures consist, for the most part, of 
basic information “elating to the solicitation, such as the 
name of the solicitor and the investment adviser on 
whose behalf he is working, the nature of the 
relationship between the investment adviser and the 
solicitor and a description of the compensation to be paid 
to the solicitor. While these requirements and their 
rationales should be easily understandable, particular 
attention should be given to the content of and the intent 
behind the requirements of paragraph (b)(7). 


The Commission believes that a prospective client 
should know whether he will be compelled to pay a 
specific charge, similar to a sales load, or a higher 
advisory fee because a solicitor recommended him to the 
investment adviser. Accordingly, if the prospective 
client will be required to pay a specific charge in addition 
to the advisory fee to compensate the investment adviser 
for the cost of obtaining his account or will be required to 
pay a higher advisory fee than other clients with similar 
sized accounts receiving similar services and such 
charge or differential is due to the existence of a referral 
arrangement, paragraph (b)(7) requires that the 
disclosure statement set forth the amount of the 
additional charge or advisory fee increment. 


One of the major obligations which an investment 
adviser who uses solicitors will have to bear is a duty to 
supervise the solicitation activities of these individuals 
as though they were the investment adviser’s own 
employees. Although an investment adviser may not be 
able to exercise as much direct control over a solicitor as 
it could over its own employees, the Commission 
believes that the contractual relationships between the 
two parties can be structured so that the investment 
adviser can effectively supervise the solicitor’s 
solicitation activities. Furthermore, the problems of 
supervising a solicitor who is operating in an area 
geographically remote from the investment adviser 





‘However, since a finding that a person has engaged in 
the conduct specified in this section only authorizes and 
does not require the Commission to bar such person 
from being associated with a registered investment 
adviser, the Commission would entertain, and be 
prepared to grant in appropriate circumstances, 
requests for permission to employ as a solicitor a person 
who is subject to a statutory bar. 


SEC DOCKET/91 





would not seem to be appreciably greater than those 
attendant to supervising a branch office’s activities. In 
addition, because payment of referral fees is not an 
essential feature of operating an advisory service, an 
investment adviser who does not believe he can 
adequately supervise the solicitation activities of his 
solicitors presumably can decide to rely on other 
methods of obtaining new clients. 


Certain staff interpretive positions concerning the 
applicability of the Act to referral arrangements have 
stated that a solicitor must either himself be a registered 
investment adviser or be an associated person of an 
investment adviser? In light of an investment adviser’s 
responsibility to supervise his solicitors, it is the 
Commission’s opinion that a solicitor who engages in 
solicitation activities in accordance with the provisions of 
the Rule will be, at least with respect to these activities, 
an associated person of an investment adviser and 
therefore would riot be required to register under the Act 
individually solely as a result of these activities. 


If an investment advisory relationship which was 
initiated as a result of a solicitor’s activities continues 
beyond the initial contract period or one year, whichever 
is less, and additional referral fees are to be paid, the 
investment adviser must furnish the client a new 
disclosure statement prior to the commencement of each 
additional period. In addition to the information 
contained in the initial disclosure statement, this new 
statement must describe all compensation the solicitor 
received during the preceding contract period for his 
solicitation of the client to whom the disclosure is being 
made. The Commission believes that having this 
information available each time the client must decide 
whether to renew an advisory relationship will enable 
the client to make this decision fully cognizant of the 
circumstances which originally brought him to the 
adviser. 


Before entering into an advisory relationship with a 
client who has been recommended by a solicitor, the 
investment adviser must have a reasonable basis for 
believing that the client has been provided the required 
disclosure statement in a form the prospective client can 
understand and must receive from the client a written 
acknowledgment that he has received the disclosure 
statement. The investment adviser must retain in 





“As relevant, Section 202(a)(17) of the Act [15 U.S.C. 
80b-2(a) (17)] defines an ‘‘associated person’’ to include 
‘fany partner, officer, or director of such investment 
adviser (or any person performing similar functions), or 
any person directly or indirectly controlling or controlied 
by such investment adviser, including any em- 
ployee....”’ 
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accordance with the provisions of proposed paragraph . 
(k) of Rule 204-2 a copy of these acknowledgments, a, 
written agreement with each of its solicitors in which the ~ 
solicitor undertakes to act consistent with the Rule, and 
all documents and correspondence relating to its 
solicitation arrangements. 


A solicitor who has a pre-existing relationship with the 
prospective client, e.g., a registered representative of a 
broker-dealer, may, depending on the nature of his 
relationship with his client, have fiduciary obligations to 
such client which require him to make a reasonable 
attempt to find the investment adviser best suited to the 
particular client. Sothat it is clear that this obligation 
continues to exist even if the solicitor complies with all 
provisions of the Rule, paragraph (d) of the Rule 
expressly provides that the standards set forth in the 
Rule are not intended to relieve any solicitor of any 
fiduciary of other obligation applicable to such person 
in connection with the solicitation activities covered by 
the Rule. 


It may be difficult for investment advisers who direct 
their client’s brokerage transactions to particular 
broker-dealers as compensation for client referrals to 
disclose to their prospective clients meaningfully and in 
a manner which can be evaluated the existence of such 
arrangements. In addition, investment advisers and 
broker-dealers have statutory and common law 
obligations to their clients which may preclude their 
participating in an arrangement which, among other 
things, might require an investment adviser to direct a 
client’s transactions to a particular broker-dealer, 
irrespective of the broker-dealer’s ability to execute the 
transaction competently and at an appropriate cost. 
Therefore, in certain circumstances, it may be a 
fraudulent course of business, within the meaning of 
Section 206(2) of the Act [15 U.S.C. 80b-6(2)], for an 
investment adviser to use client commission dollars for 
this purpose® and this rule proposal only addresses the 
applicability of the Act to those investment advisers who 
make cash payments to individuals who solicit clients for 
them. The Commission is in the process of reviewing its 
position with respect to various uses of client 
commission dollars which in the past have been common 
in the securities industry, but are now prohibited. When 
the review is completed, the Commission will consider 
whether it is appropriate to amend this rule so that it 
explicitly addresses the applicability of the Act to 
investment advisers who use directed brokerage as 
compensation for client referrals. However, the 
Commission wishes to emphasize that nothing which is 





Cf. in the Matter of Consumer Investor Planning 


Corporation, Securities Exchange Act Release No. 8542, 
(February 20, 1969). 





stated in this releae or this rule proposal should be taken 
is an expression of its views on the question of whether 
directed brokerage can be used in this manner.‘ 


Authority 


Rule 206(4)-3 and paragraph (k) of Rule 204-2 would be 
adopted pursuant to the authority contained in Sections 
204, 206(4), and 211(a) of the Act [15 U.S.C. 80b-4, 
80b-6(4) and 80b-11 (a)]. 


1. Itis proposed to amend Part 275 of Chapter I! of Title 
17 of the Code of Federal Regulations by adding new 
§275.206(4)-3 as follows: 


§ 275.206(4)-3 Cash payments for client solicitations. 


(a) It shall constitute a fraudulent, deceptive, or 
manipulative act, practice or course of business within 
the meaning of Section 206(4) of the Act for any 
registered investment adviser to pay a cash fee to a 
person who solicits or recommends any client for or to 
the investment adviser unless such payment (1) is made 
to an employee of the investment adviser who is 
primarily engaged in performing duties relating to the 
investment advisory business of the investment adviser 
or is clearly identified as a sales representative for the 
investment advisory services of the investment adviser; 
(2) is made with respect to the solicitation or 
recommendation of clients for or to an investment 
adviser who furnishes such clients only (i) written 
materials or oral statements which do not purport to 
meet the objectives or needs of the specific clients, or (ii) 
statistical information containing no expressions of 
opinions as to the investment merits of particular 
securities, or (iii) any combination of the foregoing 
services; or (3) is made pursuant to an arrangement 
which complies with the following: 


(i) the recipient of such fee (a ‘‘solicitor’’) is not a 
person who is the subject of a Commission order barring 
or suspending the right of such person to be associated 
with an investment adviser or a person who has engaged 
in any of the conduct set forth in Section 203(e) of the Act 
or been the subject of the type of injunction set forth in 





“This release and rule proposal should also not be taken 
as an expression of the Commission's views on any 
potentially related questions, such as the use of the 
assets of a registered investment company to bear 
expenses associated with the distribution of its shares or 
the rules the Commission has proposed pursuant to 
Section 11(a) [15 U.S.C. 78k(a)] of the Securities 
Exchange Act of 1934 [15 U.S.C. 78a et seq.] relating to 
trading by members of exchanges, brokers, and dealers. 


Section 203(e)(3) of the Act which could allow such 
person to be the subject of an order issued by the 
Commission barring or suspending the right of such 
person to be associated with an investment adviser; 


(ii) The investment adviser supervises the solicitation 
activities of the solicitor as if the solicitor were one of its 
own employees; 


(iii)(A) The investment adviser has a reasonable basis 
for believing that the client has received from the 
solicitor during the course of the solicitation or 
recommendation a written disclosure document 
containing the information required by paragraph (b) of 
this section and that the client is capable of evaluating 
the information set forth in the disclosure document; and 
(B) the investment adviser receives from the client prior 
to the inception of the advisory relationship with the 
investment adviser a written acknowledgment of receipt 
of the disclosure document; 


Note The investment adviser shall retain a 
copy of each such acknowledgment, as well 
as the acknowledgments referred to in 
paragraph (iv) below, as part of the records 
required to be kept by Rule 204-2(k) under 
the Act. 


(iv) If additional fees are to be paid by the investment 
adviser to the solicitor with respect to an advisory 
relationship with a client obtained as a result of a 
solicitation or recommendation by the solicitor which has 
continued beyond the period covered in the initial 
advisory agreement or one year, whichever is less, the 
investment adviser must furnish the client in writing 
prior to the commencement of each additional period or 
year, whichever is less, a new current disclosure 
document containing the information required by 
paragraph (b) of this section and the investment adviser 
shall receive from the client a written acknowledgment 
of receipt of the disclosure document. 


(b) The written disclosure document required by this 
rule shall contain the following information: 


(1) The name of the solicitor. 
(2) The name of the investment adviser. 


(3) Thenatureof the relationship between the solicitor 
and the investment adviser. 


(4) A statement that the solicitor has a financial 
interest in the selection of the investment adviser. 


(5) The terms of such financial interest, including a 


description of the compensation paid or to be paid to the 
solicitor. 
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(6) Astatement as to whether such compensation is to 
be paid on a one-time or a continuing basis in respect of 
such client. 


(7) The amount, if any, for the cost of obtaining his 
account the client will be charge in addition to the 
advisory fee, and/or the differential, if any, among 
clients with respect to the amount or level of advisory 
fees charged by the investment adviser if such 
differential is attributable to the existence of any 
arrangement pursuant to which the investment adviser 
has agreed to compensate the solicitor for soliciting or 
recommending clients for or to the investment adviser. 


(8) If, pursuant to the provisions of paragraph (a)(3)(iv) 
of this section, such statement is delivered in respect of 
any additional period of such advisory relationship, a 
statement describing the nature and amount of all 
compensation received by the solicitor in the 
immediately preceding period for his solicitation of such 
client as a client. 


(c) An investment adviser shall enter into, and retain 
as part of the records required to be kept by Rule 
204-2(k) under the Act, awritten agreement with each of 
its solicitors in which the solicitor accepts the investment 
adviser’s supervision with respect to his solicitation 
activities and undertakes to act consistently with the 
provisions of this section. 


(d) Nothing in this section shall be deemed to relieve 
any solicitor of any fiduciary or other obligation to which 
such solicitor is subject under law with respect to 
recommending an investment adviser best suited to any 
of his clients. 


Il. It is proposed to amend Part 275 of Chapter II of 
Title 17 of the Code of Federal Regulations by adding 
new paragraph (k) to §204-2 as follows: 


§275.204-2 Books and records to be maintained by 
investment advisers. 


(a) Every investment adviser who makes use of the 
mails or of any means or instrumentality of interstate 
commerce in connection with his or its business as an 
investment adviser (other than one specifically 
exempted from registration pursuant to section 203(b) of 
the Act) shall make and keep true, accurate and current 
the following books and records relating to his 
investment advisory business: 


* * * * * 


(k) Ifaninvestment adviser subject to paragraph (a) of 
this section utilizes a solicitor pursuant to an 
arrangement of the type contemplated by paragraph 
(a)(3) of Rule 206(4)-3 under the Act, the records 
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required to be made and kept under paragraph (a) of this _. 
section shall include true, accurate and current copies of; 
all agreements relating to such arrangement, all 
documents and correspondence delivered by the 
solicitor in connection with such arrangement, all 
required acknowledgments, and full and complete 
records of all transactions effected pursuant thereto. 


Public Comment 


Persons wishing to make written comments should file 
three copies thereof with George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, Room 
892, 500 North Capitol Street, Washington, D.C. 20549 
not later than March 31, 1978. In filing such 
submissions, commentators should make reference to 
Commission File No. S7-735. Copies of all submissions 
will be available for public inspection in the 
Commission’s Public Reference Section, Room 6101, 
1100 L Street, N.W., Washington, D.C. 20005. 


By the Commission. 


George A Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 8272/ January 27, 1978 


S.E.C. v. BATES MANUFACTURING COMPANY, 
INCORPORATED, et al. 

(United States District Court for the District of 
Columbia, Civil Action No. 78-0130) 


The Securities and Exchange Commission today 
announced the filing of a complaint in the United States 
District Court for the District of Columbia seeking 
injunctive and other equitable relief against Bates 
Manufacturing Company, Incorporated (‘‘Bates’’), a 
New York Stock Exchange listed company principally 
engaged in coal leasing and royalty operations, Arcs 
Equities Corp. (‘‘Arcs’’), a 38% stockholder of Bates, 
Philip S. Sassower (‘‘Sassower’’) of New York, New 
York, President and a Director of Bates and a Director | 
and controlling stockholder of Arcs, Lawrence |. 





. Schneider (‘‘Schneider’’) of Greenwich, Connecticut, 
Chairman of the Board of Directors of Bates and 
President and a Director and controlling stockholder of 
Arcs, Adolf Marcus (‘‘Marcus’’) of Geneva, 
Switzerland, a Director of Bates and a former Director 
and controlling stockholder of Arcs, Alexander Goren 
(‘‘Goren’’) of Tel Aviv, Israel, a controlling stockholder 
of Arcs, Avram Goldstein (‘‘Goldstein’’) of Milan, Italy, 
Marcel Gani (‘‘Gani’’) of Paris, France, Dora 
International, Ltd. (‘‘Dora’’), a Liberian entity 
controlled by Marcus, Neufinanz, A.G. Nuefinanz, a 
Liechtenstein entity controlled by Goren, Steuerman, a 
Romanian and acquaintance of Gani, and Establishment 
TIT (‘‘TIT’’), Establishment Centin (‘‘Centin’’) and 
Establishment Finas (‘‘Finas’’), three Liechtenstein 
entities managed by Gani. 


The Commission’s Complaint alleges various violations 
of the federal securities laws arising in connection with 
efforts by Sassower and Schneider, joined later by 
Marcus and Goren, to acquire, through Arcs, majority 
control of Bates. During the course of these efforts, 
Sassower, Schneider, Marcus and Goren omitted to 
disclose and caused Arcs and Bates to omit to disclose to 
Arcs and Bates shareholders, the Commission and the 
investing public material information concerning both 
the control intentions of the aforementioned four 
individuals and the existence, nature and conclusions of 
three outside evaluations of Bates’ coal reserves, which 
estimated those reserves, based on certain assumptions 
to be worth approximately five times their historical cost 
carrying value on Bates’ books. The Commission’s 
complaint alleges that a rights offering involving Bates 
stock in February, 1975, acall of Bates preferred stock in 
May 1975, a tender offer by Arcs for its own stock dated 
July 25, 1975 and a tender offer by Bates for its own stock 
dated November 19, 1975 were false and misleading in 
that they failed to disclose to Arcs and Bates 
shareholders the foregoing material information. The 
Commission further alleged that various reports on 
Schedule 13D relating to ownership of Arcs and Bates 
stock filed by the defendants from 1974 through 1976 
were false and misleading. 


The Commission also alleges in its complaint that Gani 
had earlier been asked by Marcus to consider 
participating in a sizeable investment in Bates. Gani 


learned in early August, 1975 of material inside 
information respecting a possible tender offer for Bates 
by the Great Western United Corporation (‘‘GWU’’). 
Thereafter, from August 6 through September 3, 1975, 
Gani purchased and caused Centin, Finas and TIT to 
purchase 42,583 shares of Bates stock on the basis of this 
material inside information. Gani sold and caused 
Centin, Finas and TIT to sell these 42,583 Bates shares 
to Marcus as part of a larger transaction on September 5, 
1975, the day after the public announcement of the 
proposed GWU tender offer. The Complaint also alleges 
that Gani, Steuerman, Centin, Finas and TIT violated 


the securities ownership reporting requirements by 
failing to report their holdings of more than five percent 
of Bates and Arcs securities. 


The Commission also announced that the Court entered 
Judgments of Permanent Injunction and Other 
Equitable Relief enjoining Bates, Arcs, Sassower, 
Schneider, and Marcus from violations of the anti-fraud, 
reporting, proxy and tender offer provisions of the 
Securities Exchange Act of 1934, and enjoining Arcs, 
Sassower, Schneider, Marcus, Goren, Goldstein, Dora 
and Neufinanz from further violations of the securities 
ownership reporting provisions. Bates, Arcs, Sassower, 
Schneider, Marcus, Goren and Goldstein consented to 
the entry of these Judgments without admitting or 
denying the allegations in the Commission’s Complaint. 


The Final Judgments also order compliance with certain 
undertakings, including, among other things, the 
following: (1) Arcs, Marcus and Goren will offer to sell to 
Bates 135,000, 134,600 and 99,600 shares, respectively, 
of Bates stock at a price of $31.00 per share; (2) Arcs will 
pay to each person who tendered Arcs shares to it 
pursuant to its July 25, 1975 tender offer for its own stock 
$2.17 for each share so tendered; (3) Sassower, 
Schneider, Marcus and Goren will first offer Bates the 
opportunity to purchase Bates shares in specified 
amounts in the event such defendants have the 
opportunity to purchase Bates shares; (4) the defendants 
will correct and amend certain filings with the 
Commission; and (5) Arcs will appoint two, and Bates 
three, new directors, satisfactory to the Commission, to 
their boards of directors, which new directors will, 
among other things, review transactions in Arcs and 
Bates securities by Arcs and Bates, respectively, 
including proposed transactions as provided in the 
individuals’ and Arcs undertakings, including a possible 
liquidation of Arcs. (In this connection, it is noted that 
Arcs has filed an application for certain exemptions 
under the Investment Company Act of 1940 which 
would, among other things, permit the sale by Arcs of its 
Bates block to Bates. See Investment Company Act Rel. 
No. 10105, January 27, 1978.) 


The Commission also announced that Judge Louis F. 
Oberdorfer, United States District Judge for the District 
of Columbia, issued a Temporary Restraining Order on 
January 25, 1978 enjoining Defendants Centin, Finas 
and TIT and others until 11 A.M. February 2, 1978 from 
selling, transferring, pledging, hypothecating, deliver- 
ing, lending or otherwise disposing of or encumbering, 
or voting, any securities of Bates Manufacturing 
Company, Incorporated (‘‘Bates’’) or dividends paid or 
to be paid thereon owned, directly or indirectly, of record 
or beneficially, and/or controlled by Centin, Finas or 
TIT. A Temporary Restraining Order further enjoins 
such Defendants from purchasing or otherwise 
acquiring, directly or indirectly, and additional Bates 
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securities for the account or for the benefit of Centin, 
Finas and TIT. 





Litigation Release No. 8273/ January 30, 1978 


SEC v. EDWARD GINSBERG, et al. 
(N.D. Ohio, Civil Action No. C-76-1116) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office, and Orazio Sipari, Attorney in Charge 
of the Cleveland Branch Office, of the Securities and 
Exchange Commission announce that on January 23, 
1978, the Honorable William Thomas, United States 
District Judge for the Northern District of Ohio, Eastern 
Division, signed Orders of Permanent Injunction against 
Albert L. Rosen and Elmer |. Paull. The injunctions 
enjoined Rosen and Paull from further violating the 
registration provisions of the Federal securities laws in 
connection with the offer and sale of investment 
contracts in the form of limited partnership interests in 
limited partnerships known as H.P. Yankee and Oak 
Ridge Associates. 


Rosen and Paull both consented to the entry of the 
Orders of Permanent Injunction without admitting or 
denying the allegations of the Commission’s Complaint, 
which was filed on October 19, 1976. 


For further information see Litigation Release No. 7629. 





Litigation Release No. 8274/ January 30, 1978 


UNITED STATES v. JOSEPH B. ERNI (United States 
District Court of Wisconsin, Criminal No. 77-CR-149) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission and William J. Mulligan, United States 
Attorney for the Eastern District of Wisconsin, 
announced jointly that on January 23, 1978, at 
Milwaukee, Wisconsin, Joseph B. Erni of Thornton, 
Colorado entered a plea of guilty to one count of an 
indictment which charged him with fraud in the sale of 
securities of Western Armon Systems, Inc., a Wisconsin 
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corporation. The remaining eight counts of the™ 
indictment were dismissed on a motion by the 
government. 


Sentencing of the defendant has been set for March 3, 
1978. 


For further information see Litigation Release No. 8086. 





Litigation Release No. 8275/ January 30, 1978 


SEC v. EDWARD GINSBERG, et al. 
(N.D. Ohio, Civil Action No. C-76-1116) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office. and Orazio Sipari, Attorney in Charge 
of the Cleveland Branch Office, of the Securities and 
Exchange Commission announce that on January 23, 
1978, the Honorable William Thomas, United States 
District Judge for the Northern District of Ohio, 
Eastern Division, signed Orders of Permanent 
Injunction against Ronald M. Gottfried and Ronald M. 
Gottfried, Inc. The injunctions enjoined Ronald M 
Gottfried and Ronald M. Gottfried, Inc. from furthei.. 
violating the registration provisions of the Federal 
securities laws in connection with the offer and sale of 
investment contracts in the form of limited partnership 
interests in limited partnerships known as Las Casitas II, 
Del Lago, Las Colinas, River Del Rey !!, Las Colinas II, 
Phoenix Phase |, River Del Rey I!!! and Las Colinas III. 


Both defendants consented to the entry of the Orders of 
Permanent Injunction without admitting or denying the 
allegations of the Commission’s Complaint, which was 
filed on October 19, 1976. 


For further information see Litigation Release No. 7629. 





Litigation Release No. 8276/ January 31, 1978 


SECURITIES AND EXCHANGE COMMISSION v. 
ARTHUR J. BAUM, et al. 

(United States District Court for the Central District 0’ 
California) (Civil Action No. 78-00439) (H. Pregerson, . 
J.). 





The Securities and Exchange Commission today 
‘announced the filing of a Complaint in the United 
States District Court for the Central 
California seeking injunctive and other equitable relief 
against Arthur J. Baum (‘‘Baum’’) of Pasadena, 
California and Dr. William M. Wilson (‘‘Wilson’’) of 
Downey, California. The Commission’s Complaint 
charges Baum and Wilson with violations of Section 
10(b) and 16(a) of the Securities Exchange Act of 1934 
(‘‘Exchange Act’’) and Rules 10b-5 and 16a-1 
promulgated thereunder. 


The Commission’s Complaint alleges that Baum and 
Wilson, Chairman of the Board of Golden State 
Bancorporation (‘‘Bancorp’’) and a Director of 
Bancorp, respectively, purchased shares of Bancorp in 
the open market and in private transactions from 
September, 1975 through January, 1977, while ‘he sale 
of Bancorp’s sole subsidiary, Golden State Bank, to 
Sanwa Bank of California, was being negotiated by 
Baum and the Bancorp Board of Directors. Information 
concerning the sale of Golden State Bank was first 
announced to the public on January 5, 1977 and the 
Commission’s Complaint alleges that prior thereto 
Baum and Wilson purchased a total of 7211 and 7488 
shares, respectively, on the basis of inside information 
concerning the sale of Golden State Bank, in violation of 
Section 10(b) of the Exchange Act and Rule 10b-5 
promulgated thereunder. 


The Complaint also alleges that during the period 
September, 1975 through November, 1976, Baum, and 
Wilson, beginning in January, 1976, did not timely file 
and filed false and misleading stock ownership reports 
on Form 4 with the Commission concerning these open 
market and private purchases of Bancorp shares in 
violation of the reporting requirements of Section 16(a) 
of the Exchange Act. 


The Commission announced that the Court entered a 
Judgment of Permanent Injunction restraining and 
enjoining Baum from further violations of Sections 10(b) 
and 16(a) of the Exchange Act and Rules 10b-5 and 
16a-1 promulgated thereunder, and ordering certain 
other relief. The Judgment incorporates a procedure 
whereby Baum is to offer to rescind each purchase of 
Bancorp shares charged in the Complaint as unlawful, is 
to offer shares to Bancorp for purchases which are not 
rescinded, and to file corrected stock ownership reports 
with the Commission regarding all of the purchases 
made on the basis of inside information regarding the 
sale of Golden State Bank. Baum consented to the entry 
of the Judgment without admitting or denying the 
allegations in the Commission’s Complaint. 


The action is continuing with respect to Defendant 
Wilson. 








STAFF ACCOUNTING BULLETIN 





District of. 


STAFF ACCOUNTING BULLETIN 
No. 20/ January 31, 1978 


Staff Accounting Bulletin No. 20 
AGENCY: Securities and Exchange Commission. 
ACTION: Publication of Staff Accounting Bulletin. 


SUMMARY: These interpretations of the staff of the 
Commission provide guidance to registrants in 
disclosing replacement cost data. Large nonfinancial 
registrants are required to disclose in their financial 
statements certain replacement cost information 
relating to inventories and productive capacity. In the 
staff’s view, (1) registrants have flexibility in changing 
the methods and assumptions used in estimating the 
required replacement cost information from those used 
in the prior year, and (2) disclosures of replacement 
cost information, including those in material pertaining 
to proposed business combinations, should avoid 
simplistic presentations of the information. 

DATE: January 31, 1978. 

FOR FURTHER INFORMATION CONTACT: Gary A. 
Zell (202-376-8019) or Richard C. Adkerson 
(202-755-1671), Office of the Chief Accountant, 
Securities and Exchange Commission, Washington, 
D.C. 20549. 


SUPPLEMENTARY INFORMATION: 


The statements in Staff Accounting Bulletins are not 
rules or interpretations of the Commission nor are they 
published as bearing the Commission’s official 
approval; they represent interpretations and practices 
followed by the Division of Corporation Finance and the 
Office of the Chief Accountant in administering the 
disclosure requirements of the Federal securities laws. 


George A. Fitzsimmons 
Secretary 
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The following interpretations provide guidance to 
registrants in disclosing the replacement cost 
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information required by 17 CFR 210.3-17 as adopted in 
Accounting Series Release No. 190 [41 FR 13596]. 
TOPIC 6: INTERPRETATIONS OF ACCOUNTING 
SERIES RELEASES 


* 7 


1. Accounting Series Release No. 190— 


Amendments to Regulation S-X Requiring 
Disclosure of Certain Replacement Cost 
Date (§210-3.17) 


* * 


2. General 


* 


g. Disclosure of Comparative Replacement Cost Data 


Section 210.3-17 requires that registrants disclose 
certain replacement cost information in financial 
statements for the current year and, beginning for 
years ending on or after December 25, 1977, for the 
immediately preceding year. Certain registrants may 
wish, in developing estimates of the required data for 
the current year, to change either the methods used to 
estimate the data in the preceding year or to change the 
assumptions underlying such estimates. 


Question 1: 


Is it appropriate to change the methods or the 
assumptions, or both, used to develop the estimates of 
replacement cost information from those used 
previously? 


Interpretive Response: 


Yes. The Commission in Accounting Series Release 
No. 190 encouraged meaningful experimentation in 
developing estimates of replacement cost information. If 
registrants conclude that methods or assumptions 
different from those used previously provide’ more 
appropriate or, while still resulting in acceptable 
estimates, less costly estimates of the required 
replacement cost information, they should not feel 
constrained to the methods or assumptions used in prior 
years. 


Question 2: 


What disclosures does the staff suggest when such 
changes are made in the replacement cost methods or 
assumptions? 
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Interpretive Response: , 


\ 
Registrants should describe changes in the methods — 
and assumptions used to estimate replacement cost 
information in the manner they consider appropriate. 
At a minimum, a registrant making changes of this 
nature should comment briefly on the changes and the 
reasons for making them. Registrants are not required 
either to restate the replacement cost information 
presented for the prior year to reflect newly adopted 
methods and assumptions or to provide any 
reconciliation of the amounts disclosed in the prior year 
using the new and old bases for estimating the data. 
The prior year data may be restated to reflect the new 
methods or assumptions if the registrant believes that 
restatement is appropriate. Restatement of the 
replacement cost information presented in the prior 
year would be necessary to reflect (a) corrections of 
errors, such as omissions and mathematical mistakes 
and (b) restatements of financial statements required 
by generally accepted accounting principles, such as for 
a business combination accounted for as a 
pooling-of-interests. 


9. Miscellaneous 


* * * 


c. Presentation of Replacement Cost Information in 
Material Pertaining to Proposed Business Com- 
binations 


Facts: 


Certain registrants have recently disclosed replacement 
cost information in material filed with the Commission 
relating to proposed business combinations. For 
instance, one such registrant disclosed the difference 
between the historical cost and replacement cost of 
inventories and productive capacity as additional 
indicated stockholders’ equity per share with no 
adjustments for income taxes or other possible effects. 


Question: 


Does the staff consider such use of replacement cost 
data appropriate? 


Interpretive Response: 


The staff would consider the specific situation 
discussed above to be an inappropriate use of the 
replacement cost information required by §210.3-17. 
Converting the data to additional stockholders’ equity 
on a basis of accounting other than generally accepted ~ 
accounting principles is a complex undertaking which 





requires consideration of matters other than the directly to reported stockholders’ equity is a simplistic 
replacement cost of inventories and productive use of the data about which the Commission cautioned 
capacity. Adding the difference between the investors and analysts in Accounting Series Release 
replacement costs and historical costs of these assets No. 190. 
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